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PRELIMINARY STATEMENT

Plaintiffs filed suit against Occidental Chemical
Corporation ("OCC"), Maxus Energy Corporation ("Maxus), Tierra
Solutions, Inc. ("Tierra"), Repsol YPF, S.A. ({("Repsol"), YPF,
S.A. ("YPF"), YPF Holdings, Inc. ("YPFH"), and CLH Holdings,
Inc. (*CLHH") (the last three collectively referred to as the
"YPF Defendants") for pollution allegedly caused by a former
industrial site (the "Lister Site"). The Lister Site is located
on the banks of the Pasgaic River in New Jersey.

It is undisputed that Repsol has never owned or operated
the Lister Site. Repsol 1is a Spanish corporation with its
principal place of business in Madrid, Spain. Plaintiffs are,
therefore, seeking damages from a foreign corporation to address
problems allegedly caused decades ago by entities which, at the
time, had no relationship to Repsol.

Clearly, plaintiffs are aware that Repsol does not have the
required contracts with New Jersey to establish either general
or specific personal jurisdiction. Accordingly, Plaintiffs have
sought to subject Repsol to the jurisdiction of this Court based
on an “alter ego” or a “cohesive economic unit” wvicarious
liability theories. After two vyears of discovery, however,
including the production of thousands of pages of documents,

four sets of written interrogatories, and four depositions,

DRAFT- 5/9/2008
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including the fourteen-hour-long depositions - through
interpreters - of the YPF corporate representative and the
Repsol corporate representative, Plaintiffs have been unable to
make out even a prima facie case to establish jurisdiction over
Repsol. Thus, pursuant to Rule 4:6-2(b), Repsol should be
dismissed from this lawsuit for lack of personal jurisdiction.

STATEMENT OF FACTS

On December 13, 2005, Plaintiffs filed suit under the New
Jersey Spill Compensation Control Act , the Water Pollution
Control Act and for public nuisance, trespass, and strict
liability. Shortly thereafter, this case was removed to federal
court. After approximately four months of Jjurisdictional
discovery, the case was remanded. Following the remand, and
after months of £further discovery, Plaintiffs filed a Second
Amended Complaint to add claims for fraudulent transfer and
civil conspiracy/aiding and abetting against Repsol. [Pls.' 2d
Am. Compl. at 99 118-130]. The YPF Defendants have moved to
dismiss for lack of personal jurisdiction by separate motion.

1

oCcC is alleged to be the successor of the single

corporation (hereinafter "Diamond")? that owned and operated the

! For the purposes of this motion, the current names of the
defendants are used, Allegations concerning the history of the
involved sale transactions appear in paragraphs 19 to 32 of
Plaintiffs' Second Amended Complaint.

? For ease of reference, the name "Diamond" is used to refer
to the succession of corporate names by which Occidental's

2
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manufacturing plant at the Lister Site during the time the plant
operations were discharging pollutants from the Lister Site [Id.
qq 26, 27]. Maxus did not even exist until 1983, fourteen years
after Diamond discontinued plant operations at the Lister Site
[Id. 99 20, 24]. Maxus agreed to indemnify O0CC for certain

liabilities and environmental sites, including the Lister Site,

in connection with Maxus' sale of Diamond to OCC in 1986. [Td.
9 30; Certification of Marc J. Gross ("Gross Cert.") at ¢ 2,
Exh. A.]. Tierra wag uninvolved until 1986, when it received

title to the Lister Site to facilitate remediation [Id. 99 31,
327, Tierra contractually assumed the OCC indemnification
obligations of Maxus in 1996. [Gross Cert. ¢ 3, Exh. B.].

In addition, Plaintiffs have named Repsol's direct and
indirect subsidiaries - YPF, YPFH, and CLHH -~ who have also
moved to dismiss for lack of persgsonal jurisdiction.3 Repsol is
the corporate parent of co-defendant YPF. [Gross Cert. q 4,
Exh. C.] YPF is the corporate parent of both YPFH and CLHH,

[Gross Cert. 9 5, Exh. D.] YPFH ig the corporate parent of

predecessors were known before Occidental acquired Diamond
Shamrock Chemicals Company in 1986, namely: Kolker Chemical
Works, 1Inc,; Diamond Alkali Company; "0ld"® Diamond Shamrock

Corporation; Diamond Chemicals Company; and Diamond Shamrock
Chemicals Company.

* YPF, S.A., YPF Holdings, Inc., and CLH Holdings, Inc. have
filed their own Motion to dismiss because their ownership

interest in Maxus and Tierra occurred at the same time - 1995
and 1996, whereas Repsol's ownership interest occurred in 1999,
3
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Maxus and CLHH [Id..] CLHH is the corporate parent of Tierra.
[Id.] Thus, Repsol has been sued as the corporate parent of the
corporate parent of the corporate parents of Maxus and Tierra.

REPSOL

|

YPF

|

YPFH

7\

CLHH Maxus

Tierra

YPF did not acquire Maxus until 1995 [Gross Cert. 99 6, 7,
Exhs. E, F], YPFH and CLHH did not exist until 1996 [Gross Cert.
g 8, Exh. G], and Repsol did neot acquire YPF and its
subsidiaries until 1999 - [Gross Cert. 9 9, Exh. H]- all decades
after the alleged polluting acts referenced in Plaintiffs’
Second Amended Complaint had occurred. Thus, neither Repsol nor
the YPF Defendants had anything to do with the alleged
pollution, which pollution allegedly occurred Dbefore they
acquired their ownership interests in Maxus and Tierra. Repsol

and the YPF Defendants do not have any corporate relationship

with 0CC.
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1. History of the Plant and of Maxus' Indemnity
Obligations

Numerous entities owned and operated the Lister Site, where
pesticides were manufactured for a period of time until plant
operations ceased in 1969. [Pls.' 2d Am. Compl. at ¢ 201.

Diamond acquired the Lister Site in 1951 from Kolker
Chemical Works, Inc. [Id.]. Kolker had operated on the site
since 1940 [Id. ¥ 19.1 In August 1969, operations at the Lister
Site ceased, [Id. 9 20.] Diamond sold the plant site to a
third party in 1971. [Id. 9 21.]

In 1983, Maxus was incorporated to be the parent company of

Diamond. {Id. 99 24, 28.] The impacts of historic operations
at the Lister Site drew regulatory attention in 1983. [Id.
q 68.] In 1984 and 1986, Diamond acquired the parcels of

property that comprise the Lister Site to facilitate the
investigation and clean-up. [Id. 9 32.]

On September 4, 1986, Maxus sold its subsidiary, Diamond,
to an affiliate of OCC, and Diamond was subsequently merged into
OCC in 1987. [(Id. 1 26.] Under the 1986 Stock Purchase
Agreement ("SPA") between Maxus and OCC for the sale of Diamond,
Maxus agreed to indemnify OCC against certain 1liabilities
related to the business or activities of Diamond prior to the
September 4, 1986 <¢losing date. [Gross Cert. q 2, Exh. A].

Maxus and OCC had identified the Lister Site as one of the
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Diamond properties included in the indemnity obligations.
[Grogs Cert. ¢ 10, Exh. I.], although Maxus's indemnity
obligations under the 1986 SPA were not at all limited to sites
or liabilities in New Jersey.

Before the sale, Diamond transferred the Lister Site and
other inactive plant sites to Tierra. [See Pls. 2d Am. Compl.
at 9 32 ('0ld Diamond Shamrock then transferred title to both 80
and 120 Lister Avenue to Tierra, which continues to own the
Lister Site today")].

2. YPF's Acquisition of Maxus

Nine years after the sale of Diamond, YPF acquired Maxus.
[Gross Cert. 99 6,7, Exhs. E,F.]

3. Repsol, S$.A.'s Acquisition of YPF

In July 1999, Repsol acquired YPF, forming Repsol YPF, S.A.
[Gross Cert. 9 9, Exh. H.] This acquisition came four years
after YPF's acquisition of Maxus and three vyears after the
execution of the Agsumption and Contribution Agreements
discussed on pages 10 through 12 of the YPF Defendants' Motion.
There is no evidence that Repsol had any involvement whatsoever
with either Maxus' restructuring and reorganization, discussed
on pages 6 through 10 of the YPF Defendants' Motion to dismiss,

or the Contribution or Assumption Agreements.
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LEGAL ARGUMENT

POINT I

PLAINTIFFS HAVE NOT ESTABLISHED PERSONAL
JURISDICTION OVER REPSOL.

A, The Relevant Law.

New Jersey’s power to assert personal jurisdiction over
non-resident defendants is limited by the Due Process Clause of

the Fourteenth Amendment of the Constitution. See Helicopteros

Nacionales de Columbia, S8.A. v. Hall, 466 U.S. 408, 413-14

(1984); Pennover v. Neff, 95 U.,S, 714, 733 (1878). The due

process test for personal Jurisdiction has two related
components: the "minimmam contacts” inguiry and the
reasonableness inguiry.

A court must firgst determine whether a defendant's minimum

contacts with the forum state justify the Court's exercise of

personal Jjurisdiction. International Shoe Co. v. Washington,
326 U.8. 310, 316 (1945). TFor purposes of this initial inquiry,
a distinction is made between "specific" and "general"

jurisdiction, which the Supreme Court explained in Helicopteros.

Helicopteros, 466 U.S. at 414. Specific jurisdiction exists in a

suit "arising out of or related to the defendant's contacts with
the forum." Id. at 414 n.8. General jurisdiction, on the other
hand, is based on the defendant's general business contacts with

the forum state and permits a court to exercise its power in a
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case where the subject matter of the suit is unrelated to those
contacts. Id. at 414 n. 3.

"General jurisdiction exists when the plaintiff can show
that the non-resident defendant had 'continuous and systematic

contacts' with the forum.” Id. at 415; see also Perkins v.

Benguet Consolidated Mining Co., 342 U.S. 437 (1952); In re
Bulk, 2006 WL 1084083 (D.N.J. 2006). "To establish general

jurisdiction, the plaintiff must show significantly more than

mere minimum contacts with the forum state.® In re: bulk, 2006
WL, 1094093 (D.N.J. 2006). Additionally, the facts required to
establish general jurisdiction must be "extensive and
persuasive." Id.

The United States Supreme Court's decision in Perkins v.

Benguet Consolidated Mining Company is illustrative. Perkins,
342 U.S. at 437. In assessing whether the nonresident
defendant's Ohio contacts merited the exercise of general
jurisdiction, the Court noted in Perkins that the company's
president, who was also the general manager and principal
shareholder, maintained an Ohio office in which he "did many
things on behalf of the company." Id. at 447-48. He also
maintained company files in Ohio, corresponded with others from
there, drew and distributed salary checks from his Ohio office,

had two Ohio bank accounts for company funds and an Ohio bank as

transfer agent for the company's stock, held directors' meetings
8
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in Ohio, and supervised the rehabilitation of the corporation's
properties in the Philippines from Ohio, including sending funds
from Ohio bank accounts to purchase machinery for the
rehabilitation. Id. at 448 The Court concluded that the
company ‘'carried on in Ohio a continuous and systematic
supervision of the necessarily limited wartime activities of the
company, " and even though "no mining properties in Ohlo were
owned or operated by the company, many of its wartime activities
were directed from Ohio and were being given the personal
attention of its president in that State at the time he was
served with summons." Id. at 448. The Court held that "under
the circumstances above recited, it would not wviolate federal
due procegs for Ohio either to take or decline jurisdiction over
the corporation in this proceeding." Id.

Alternatively, if the plaintiff cannot establish general
jurisdiction, specific Jjurisdiction may be exercised if the
plaintiff proves the following:

If the cause of action relates directly to a

defendant's contacts with the forum state, the Court

exercises "specific jurisdiction" over that defendant.

Specific jurisdiction depends upon whether a defendant

purposely c¢reated contacts with the forum state making

it reasonable for him to "anticipate being haled into

court there.," . . . These contacts must be based on

"some act by which the defendant purposefully avails

itself of the privilege of conducting activities

within the forum state, thus invoking the benefits and
protections of its laws."
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What constitutes minimum contacts varies with the
"quality and nature of defendant's activity.". . . In
assessing the sufficiency of minimum contacts for
personal Jjurisdiction, the court must focus on the
"relationship among the defendant, the forum and the

litigation." . . .There must be at least "a single
deliberate contact" with the forum state that relates
to the cause of action. . . . The unilateral acts of
the plaintiff, however, will not amount to minimum
contacts.

In re Bulk, No. Civ. 02-6030, 2006 WL 1084093 **5-6 (D.N.J. Apr.
24, 2006) {internal citations omitted).
The connection between the defendant and the forum state

"'must come about by an action of the defendant purposefully

directed toward the forum State,'" Waste Management, Inc. v.

Admiral Ins. Co., 138 N.J. 106, 122 (1994), cert. den., 513 U.S.

1183 (1995) ({quoting Asahi Metal Indus, Co. v. Super. Ct. of

Cal., 480 U.S. 102, 112 (1987)) (emphasis original). The United

States Supreme Court has noted:

[I]t is essential that in each case there be some act
by which the defendant purposefully avails itself of
the privilege of conducting activities within the
forum State, thus invoking the benefits and
protections of its laws.

Burger King Corp. vVv. Rudzewicz, 471 U.S. at 475; see also

International Shoe, 326 U.S. at 319; World-Wide Volkswagen v.

Woodson, 444 U.S5. at 297; Charles Gendler & Co. v. Telecom

Equip. Corp., 102 N.J. 460, 471 (1986). “This 'purposeful

availment' regquirement ensures that a defendant will not be

haled into a Jurisdiction solely as a result of ‘'random,'
10
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'fortuitous,' or ‘attenuated contacts'" or by the unilateral

activity of another person. Burger King Corp. v. Rudzewicz, 471

U.S. at 475; Narco Avionics, Inc. v. Sportsman's Market, Inc.,

792 F. Supp. 398, 407 (E.D. Pa. 1992) (holding that
"jurisdiction cannot be premised on a stream of ccmmerce theory
abgsent some deliberate forum-related conduct by the defendant®
for sales of product in forum state by independent distributor
over which manufacturer had no control).

Specific jurisdiction is a claim~specific inquiry.

Seiferth v. Helicopteros Atuneros, Inc., 472 F.3d 266, 274 (5th

Cir. 2006). A plaintiff bringing multiple claims that arise out
of different forum contacts of the defendant must establish
specific jurisdiction for each c¢laim. Id. Permitting the
legitimate exercise of specific jurisdiction over one claim to
justify the exercise cf sgpecific jurisdiction over a different
claim that does not arise out of or relate to the defendant's
forum contacts would violate the Due Process clause. Id.

Thus, if a plaintiff's claim relates to different forum
contacts of the defendant, specific jurisdiction must be

established for each c¢laim. Id.; see also Sunward Electronics

v. McDonald, 362 F.3d 17, 24 {2d Cir. 2004) (holding that a

plaintiff must establish the Court's specific jurisdiction with

regpect to each claim asserted).

11
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The second component of the due process analysls requires
the Court to evaluate the reasocnableness of exercising its
jurisdiction in the specific circumstances before it.

Assuming minimum contacts have been established, a

court may inquire whether "the assertion of personal

jurisdiction would comport with ‘'fair play and
substantial Jjustice.'". . . For personal jurisdiction

to comport with *fair play and substantial Jjustice,"

it must be reasonable to require the defendant to

defend the suit in the forum state..

In re Bulk, 2006 WL 1084093 at *6 (internal citations omitted).

The fundamental purpose of the minimum contacts reguirement
is to ensure the fairness and reasonableness of requiring a non-

resident to dJdefend a lawsuit in the forum state. See, e.g.,

International Shoe, 326 U.S. at 317; World-Wide Volkswagen Corp.

v. Woodson, 444 U.S5. 286, 291 . (1980). The disposgitive

consideration in determining whether it is fair and reasonable
to subject a defendant to suit in a forum 1is whether the
defendant should reasonably have anticipated being sued in the

forum state. See, e.g., Charles Gendler, 102 N.J. at 470-71

.
I

World-wide Volkswagen v. Woodson, 444 U.S. at 297; Burger XKing,

471 U.S. at 474; Narco Avionics, 792 F. Supp. at 407.

B. Time for Determining Applicable Minimum Contacts

The time period for determining a non-resident defendant's
contacts with the forum state differs between general and
specifiec jurisdiction. Unlike general Jjurisdiction, where

contacts are assessed up to the time when the lawsuit is filed
12
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(Met. Life Ins. Co. v. Robertson-Ceco Corp. 84 F.3d 560, 569 (2d

Cir. 1996), specific jurisdictional contacts should be
determined as of the time when the incident made the basisg of

the lawsuit occurred. Harlow v. Children's Hosp., 432 F.3d 50,

61 (lst Cir. 2005); see also 16 James Wm. Moore et al., Moore's
Federal Practice 108.42[2][a] (2007) ("The proper focus in the
specific jurisdiction analysis i1s on those contacts leading up
te and surrounding the accrual of the cause of action. Later
events are not considered.”).

C. Burden of Proof

Procedurally, once personal jurisdiction is contested, "the
Plaintiff bears the burden of demonstrating that the defendant's
contacts with the forum State are sufficient to confer personal

jurisdiction on the court." Jacobs v. Walt Disney World, Co.,

309 N.J. Super. 443, 454 (2app. Div. 1998) (citation omitted);

Seltzer v. I, C. Optics, Ltd., 339 F. Supp. 2d 601, 608 (D.N.J.

2004) ("the plaintiff carries the burden of ‘'establishing with
reasonable particularity sufficient contacts between the

defendant and the forum state.'') (citation omitted); Miller

Yacht Sales, Inc. v, Smith, 384 F.3d 93, 101 n. 6 (3d Cir. 2004)
("Once the defense has been raised, then the plaintiff must
sustain its burden of proof in establishing jurisdictional facts
through sworn affidavits or other competent evidence . . . [Alt

no point may a plaintiff rely on the bare pleadings alone in
13
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order to withstand a defendant's . . . motion to dismiss for

lack of in personam Jjurisdiction. Once the motion is made,
plaintiff must respond with actual proofs, not mere
allegations") (citations omitted) (emphasis added); see algo Time

Share Vacation Club v. Atlantic Resorts, Ltd., 735 F.2d 61, 67
n.9 (3d Cir. 1984).

To establish a prima facie case of personal jurisdiction,
"the plaintiff must present specific facts that would allow the

court to exercise jurisdiction over the defendant."™ In re Bulk,

2006 WL 1084093 *6, citing United States v. Swiss American Bank,

Ltd., 274 F.3d 610, 619 (lst Cir.2001) ("The prima facie showing
must be based upon evidence of specific facts set forth in the
record . . . [and] go beyond the pleadings and make affirmative
proof”) (internal quotations omitted) (citation omitted). "The

plaintiff must establish defendant's contacts with the

jurisdiction through the use of 'sworn affidavits,
certifications, or testimony.'" Jacobs, 309 N.J. Super. at 454
(emphasis added) (citations omitted). Here, Plaintiffs' burden

ie "not met 'by affidavits containing argument, other forms of

hearsay and general factual or legal conclusions.'" Id., citing

Pressler, Curren N.J. Court Rules, Cmt., 1 to R. 1:6-6 (1998).

Certainly, Plaintiffs' arguments and characterizations do

not constitute evidence. See, e.g., Stranahan Gear Co. v. NL

Indus., Inc., 800 F.2d 53, 58-59 (3d Cir. 1986), c¢iting Time
14
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Share, 735 F.2d at 67 n.9 ; see also In re: Astropower

Ligquidating Trust, 2006 WL 2850110 *2 (Bankr. D. Del. Oct. 2,

2006) ("The overwhelming authority in the Third Circuit
establishes that the Plaintiff has a burden of proving, by
concrete evidence and not merely the allegations in its
complaint, that [the defendant has] the minimum contacts
necessary to establish personal jurisdiction®). In this regard,
Plaintiffs’' tendency to refer to the "Repsol Group of companies”
or "Repsol" or "YPF" to include entities that are not even
parties to the lawsuit, PbJ49, should not be considered as
evidence of conduct by the actual Repsol or the YPF Defendants,
It is simply beyond dispute that Plaintiffs bear the
additional burden of proving not only that Repsol has sufficient
minimum contacts with New Jersey, but also that extending this
Court’s Jjurisdiction to the other named defendants does not
offend traditional notions of fair play and substantial justice.

See Citibank v. Est. of Hohn A. Simpson, 290 N.J. Super. 519,

533 (App. Div. 1996); International Shoe Co. v. Washington, 326

U.S. 310, 316 (1945) (quoting Milliken v. Mever, 311 U.S. 457,

463 (1940)).
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D. Application of the Relevant Law to the Evidence.

1. The Evidence Demonstrates the Lack of General
Jurisdiction in This Case.

Plaintiff' admissions in their Second Aamended Complaint,
together with the Certification of Marcos Mozetic filed on
behalf of Repsol ("Mozetic Cert." or "Mozetic Certification")m
and the answers to Interrcgatories (Gross Cert. 9 11, Exh. J)
show that there are no contacts between Repsol and the State of

New Jersey to justify the exercise of general jurisdiction:

e Repsol 1s a Spanish corporation whose principal place
of business is in Madrid, Spain [Pls.' 24 Am. Compl.
at 9 147].

¢ Repsol has no designated agents for service of process
in New Jersey [Mozetic Cert. ¢ 31, and New Jersey does
not require them to have one. N.J.S.A. 14A:4-1.

e Repsol has no offices, employees, property, or
significant contacts in New Jersey [Id. 99 3, 4].

* Repsol has never conducted business meetings in New
Jersey and has never advertised, solicited, or
¢conducted business in New Jersey [Id.].

* Repsol makes mno business decisions in New Jersey
[1d.].

» Repsol does not recruit any employees in or out of New
Jersey and does not buy or sell goods or services in
New Jersey [Id.].

* Repsol owns no real property located in New Jersey
[Id. 1 4].

e Repsol has no telephone listings or address in New
Jersey and does not advertise in New Jersey [Id.].
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¢ Repsol maintains no bank account in New Jersey and
transacts no banking business in New Jersey [Id.].

e Repsol pays no taxes in New Jersey [Id.].
In response to further discovery by Plaintiffs, Repsol

established that:

e Repsol is in mno way invelved in the design,
manufacture, sale, or distribution of the products
bearing the name "Repsol Moto," such as those
identified at Exhibits A, B, C, and D ("the products")
of the Supplemental Declaration of Marcos Mozetic of
June 18, 2007 ("Mozetic Supp. Decl."). Mozetic Supp.
Decl. at 7 4.

¢ The products were manufactured in Argentina at YPF's
plant in La Plata by YPF, S.A. [Id. 9 57.

*» The products were exported from Argentina to three
independent distributors in the United States, none of
which were in New Jersey but in California and
Virginia. [Id. 4 6].

" Repsol estimates that, in 2004, products totaling
US$3,020.11 to end users in New Jersey and that, in
2005, products totaling US$6,640.84 were sold to end
users in New Jersey, for a total of $9,660.95.
[Gross Cert. q 12, Exh. K].

* In addition to these sales, it 1s possible that
other sales to New dJersey end users were made by
Eurobikes, Inc., a Manassus, Virginia distributor of
Repsol Moto products that no longer exists. [1d.]
In 2004, zero amount of product was distributed by
BEurobikes to end wusers in New Jersey Dbecause
Eurobikes did not distribute Repsol Moto products in
2004. {1d.] However, in 2005, sales to Eurobikes
of Repsol Moto were US$152,217 and Repsol estimates
that less than 100% of that amount, if any, was sold
to end users in New Jersey. [Id.]

¢ Neither Repsol nor its subsidiaries sell LNG in New
Jersey. Neither Repsol nor its subsidiaries transport
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LNG into or through New Jersey. [Mozetic Supp. Dec.
at ¥ 12].

¢ Repsol has not performed any audits of Tierra. [Gross
Cert. ¢ 13, Exh. L, 9 2].

Furthermore, Repsol's operation of a website that is
accessible in New Jersey - and throughout the world - does not
create minimum contacts with New Jersey necessary for
establishing jurisdiction over Repsol in New Jersey . D.T.B. v.

Advisory Cmte. On Judicial Conduct to the Supreme Court of the

State of New Jersey, 114 Fed. Appx. 447, 448 (34 Cir. 2004)

(affirming the finding of the district court that defendants'

maintenance of website accessible in New Jersey was insufficient

to establish the requisite minimum  contacts with the

jurisdiction).

Thus, it cannot be seriously disputed that the State of New
Jersey lacks general jurisdiction over Repsol.

2. General Jurisdiction Cannot Be Exercised Over

Repsol Based on the Contacts of Its Indirect

Subsidiaries, Maxus and Tierra, With the State of
New Jersey.

Plaintiffs, recognizing that no direct contacts exist
between Repsol and the State of New Jersey, have pursued alter
ego and cohesive economic unit theories as an alternative basis
for asserting general Jjurisgdiction over Repsol. [Pls. 2d Am.
Compl. at 9 33]. Specifically, Plaintiffs assert that Repsol is
the alter ego of Tierra and Maxus and forms part of a cohesive
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economic unit that includes Tierra and Maxus, thereby subjecting
Repsol to personal jurisdiction in New Jersey. The record is
devoid of any facts upon which to assert jurisdiction over
Repsol on the basis of either of these theories.

E. There is No Legal Basis for Imposing Vicarious
Liability Jurisdiction Over Repsol.

A  threshold wveil-piercing question is  whether the
parent/subsidiary relationship existed when the relevant conduct
occurred. Here, however, the conduct purportedly giving rise to
liability for Plaintiffs' claims under the New Jersey Spill Act,
the Water Pollution Control Act, nuisance, trespass, and strict
liability are all based on alleged discharges that ceased in the
1980g, although plant operations themselves ceased in 1969.
[Pls. 2d Am. Compl. at 99 20-21, 18-23}. Repsol did not acquire
YPF - and indirectly Maxus and Tierra - until 1999.

Therefore, as a matter of law, and as Judge Davidson's
March 31, 2008 Memorandum of Decision acknowledged, Repsol,
which acquired its indirect ownership in Maxus and Tierra
decades after the alleged environmental contamination, cannot be
indirectly liable for those discharges through the application
of corporate veil piercing concepts, regardless of whether based
on alter ego or cohesive economic unit grounds, because the

imposition of such vicarious 1liability requires a relationship

between the parent and the subsidiary at the time the wrong was
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committed. As Judge Davidson held in her March 31, 2008
Memorandum of Decision, *a parent corporation ‘cannot be held
liable under the Spill Act' for its subsidiary's past discharges

when the parent did not own the subsidiary until ‘'after the

discharge had ceased.' Analytical Measurements, Inc. v. The
Keuffel & Esser Co,, 843 F. Supp. 920, 925 (D.N.J. 1993)."

Judge Davidson noted that the moving defendants were "correct on
this point; plaintiff does not argue otherwise." Mem. of

Decision of Mar. 31, 2008 at 9, «c¢iting State Dept. of

Environmental Protection v. Ventron Corp., 94 N.J. 473 (N.J.

1983) ." ¢

The purpose of the veil-piercing doctrine to hold 1liable
the entity responsible for the conduct would not be served by
holding a parent liable for the acts of a subsidiary occurring
decades before the parent acguired the subsidiary. Therefore,
general jurisdiction cannot be asserted on this basis.

A recent Massachusetts Supreme Court case, Scott vs. NG US

1, Inc., 450 Mass. 760 (2008) {internal citations omitted)
(emphasis added), summarized these well-known legal principles:
Neither FPFederal (CERCLA) nor State environmental laws

digplace bedrock principles of corporate common law.
One of the basic tenets of that body of law is

¢ In this regard, Plaintiffs' tendency to refer to the

"Repsol Group of companies" or "Repsol" or "YPF" to include
entities that are not even parties to the lawsuit should not be
considered as evidence of conduct by the actual Repsol or the
YPF Defendants.
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that corporations - notwithstanding relationships
between or among them -~ ordinarily are regarded as
separate and distinct entities.

Indeed, the concept that "a parent corporation (so-
called because of control through ownership of another
corporation's stock) is not liable for the acts of its
subsgidiaries," is "deeply 'ingrained in our economic
and legal systems,'" . ., . and assures that "the
exercise of the 'control' which stock ownership gives
to the stockholders . . . will not create liability
beyond the assets of the subsidiary." Also settled is
the equilibratory concept that the corporate veil
between parent and subsidiary corporations may be
pierced when, "inter alia, the corporate form would
otherwise be misused to accomplish certain wrongful
purposes, most notably fraud." Id. at 62. CF. 1 W.M,
¥letcher, Cyclopedia of Corporations § 43, at 286-290
{(rev. ed 2006) ("There is a  presumption of
geparateness that a plaintiff must overcome to
establish liability by showing that a parent is
employing a subsidiary to perpetrate a fraud or commit
wrongdoing and that this was the proximate cause of
the plaintiff's injury’).

In the environmental context, as in other contexts,
corporate vells are pierced only in "rare particular
situations," and only when an ‘"agency or similar
relationship exists between the entities." . . . A
veil may be pierced where the parent exercises "some
form of pervasive control" of the activities of the
subsidiary "and there is some fraudulent or injurious
consequence of the intercorporate relationship.* See
also 1 W.M. Fletcher, Cyclopedia of Corporations,
supra at § 43, at 292 ("the injured party must show
scme connection between its injury and the parent's

improper manner of doing business -~ without that
connection, even when the parent exercises domination
and control over the subsidiary, corporate

separateness will be recognized").

Stated more directly, control, even pervasive control,
without more, ig not a sufficient basis for a court to
ignore corporate formalities.
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Scott, 450 Mass. at 765-768 (emphasis added) (internal citations
omitted).

Rejecting the plaintiff's efforts to impose alter ego
liability on a party who acquired the contaminating party years
after the envirommental releases, the Scott court concluded:

Assuming, for summary judgment purposes, that Salem
Gas's conduct, ownership, or operation, of the Northey
Street side during the 1800's, meets the requirements
of G.L.. ¢. 21E, § 5 (a) (2) or (5) [a Massachusetts
statute analogous to the statute on which the
environmental claims are asserted here], that activity
concluded decades before any alleged "pervasive
control," with "fraudulent or injurious conseguence’
or ‘"confused intermingling . . . with substantial
disregard of the separate nature of the corporate
entities." In this case, NEES's corporate form may
not be pierced to imposge liability for actions taken
(or not taken) by another entity long before the
formation of a corporate relationship.

Scott, 450 Mass., at 769 (emphasis added).

Here, as in Scott, and even assuming arguendo that the
activities of Maxus and Tierra subject them to liability
connected with the Lister Site, those activities also occurred

decades before the formation of a corporate relationship between

them and Repsol. Accordingly, Repsol cannot be 1liable under
vicarious liability grounds - whether through alter ego or
common economic unit theories - for acts that preceded such
relationship.

As in Scott, the question before this Court is not whether

the corporate veil could be pierced after the discharges ceased
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and after 1999, but whether it c¢an be pierced to impose
vicarious liability for conduct that occurred prior to Repsol's
stock acquisition of Maxus and Tierra. As a matter of law, the

answer to this question is “No." Analytical Measurements, Inc.

v. The Keuffel & Esser Co., 843 F. Supp. 920, 925 (D.N.J. 1993);

see also State Dept. of Environmental Protection wv. Ventron

Corp., S84 N.J. 473 (N.J. 1983); Scott, 450 Mass. at 769 n.l6
{"[tlhe statutory purpose of G.L.c.21E, regulating "cleanup of
sites contaminated with hazardous material*, is not advanced by
doing violence to bedrock principles of corporate law.")
(internal citations omitted)); 1 W.M. Fletcher Cyclopedia of
Corporations § 41.10 at 143-144 (stating that wveil piercing
criteria applied by the courts require "contrel with respect to
transaction at dissue, such that at that time, controlled
corporation lacked 'no separate mind, will or existence of its
own.'").

Here, as in Scott, it does no injustice to Plaintiffs, or
the laws under which they have sued, to conclude that “"where the
parent corporation lacked any interest in, and did not control,
rise to environmental 1liability, there is no occasion to
disregard its corporate form.* Id. (emphasis added); see also

Ziegler v. Delaware County Daily Times, 128 F.Supp. 24 730, 798

(E.D. Pa. 2001) (holding that, in looking for connection between
23

1011764.01



the two entities that would justify taking the substantial step

of piercing the corporate wveil, one must look to the

relationships as it existed when wrongdoing was committed.)

F,

Even

could be

There is No Factual Basis for Imposing Vicarious
Liability Jurisdiction Over Repsol.

1. There is No Evidence of Total Control or Use of
the Subsidiaries to Perpetuate Fraud.

if wvicarious liability for pre-acquisition conduct

imposed on Repsol post-acquisition, there is no

evidence of the type of control required for corporate veil

piercing in this case:

1011764.01

No Repsol director or officer serves as a director or
officer of Tierra or Maxus;

Repsol's directors, officers, and personnel are in no
way involved in the activities or business of Tierra
or Maxus;

Repsol does not pay the salaries or expenses of Tierra
or Maxus;

Repsol does not develop the budget or control the
activities of Tierra or Maxus;

Repscl does not commingle its funds with those of its
subsidiaries or affiliated companies;

Repsol in no way controls the environmental practices
of Tierra of Maxus;

Repsol does not disregard the separate corporate
existence of YPF, YPFH, CLHH, Maxus, and Tierra;

Tierra was not created and is not used to commit a
fraud or injustice or otherwise circumvent the law;

Neither Maxus nor Tierra solicits sales for Repsol;
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. Repsol's operations are not intertwined with those of
YPF, YPFH, CLHH, Maxus, or Tierra;

[Mozetic Cert. 99 9-16.1]
Velil piercing requires evidence that Repsol ‘"controlled
virtually every phase of [Tierra's and Maxus' operations]."

[Seiko Epscn Corp. v. Print-Rite Holdings, Ltd., CV 01-500-BR,

2002 U.s. Dist., LEXIS 27427 *3% (D. Ore. 2002) (citation
omitted)]; that "[they] so dominated the subsidiary that it had
no separate existence but was merely a conduit for the parent.®

Seltzer, 339 F. Supp. 2d at 610 (citation omitted); and that

Repsol had "actual, participatory, and total control" of Tierra

and Maxus when they committed the alleged wrong." Akzona, Inc.

v. E.I. du Pont De Nemocurs & Co., 607 F. Supp. 227, 237 {(D. Del.

1984} (emphasis added). Plaintiffs must also show that Tierra
and Maxus were esgtablished or wused for the purpose of
"perpetuat (ing] a fraud or injustice or otherwise
circumvent[ing] the law." Id. There is simply no evidence that
Repsol dominated Tierra or Maxus to such a degree that Tierra
and Maxus had no separate existence but were merely conduits for
Repsol or that Repsol used Tierra or Maxus for fraudulent or
illegal purposes.

The only vicarious 1liability allegations that Plaintiffs
have made against Repsol are that: (1) Repsol participated in
"stranding" Maxus' and Tierra's environmental liabilities in
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Maxus and Tierra and "systematically stripping" Maxus and Tierra
of their assets® [Pls. 2d Am. Compl. at 99 33, 46]; (2) "the vast
majority of officers and directors of YPFH, CLHH, and Tierra
came from Maxus, YPF and/or Repsol" [Id. 9 50)}; (3) YPFH, CLHH,
and Tierra "exist solely at the whim and control of YPF and
Repsol" [Id. 9 49]1; and (4) Repsol "directs and controls the
environmental practices and operations of Maxus and Tierra" as
well as "the policies, procedures, funding and actions of YPF,
YPFH, CLHH, Maxus, and Tierra." [Id. 9 52]. No evidence
supports these allegations.

2. Corporation Reorganizations Do Not Provide Any
Basis for Corporate Veil Piercigg:

The YPF corporate reorganization activities to which
Plaintiffs refer - which Plaintiffs misrepresent as "stripping”
Maxus and Tierra of their assets -~ occurred in 1996 and 1997.
[Td. 9 33]. Repsol, S.A., however, did not acquire YPF until
1899. [(Id. 9 51.] Therefore, Plaintiffs' own Second Amended
Complaint demonstrates that Repsol had nothing to do with the
alleged "stranding® of liabilities in and "stripping" of assets
of Maxus or Tierra after YPF's acquisition, entities with which

it had no corporate relationship at the time.®

®> Tierra's "assets" are properties carrying environmental

liabilities, which Tierra manages for Maxus under the August 14,
1996 Assumption Agreement.
® This argument, of course, does not concede the validity of
any of Plaintiffs' allegations regarding YPF's 1996 corporate
26
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Plaintiffs also assert without basis that, after Repsol
acquired YPF, Repsol somehow stripped YPF's international
subsidiaries of these assets and "moved them to Repsol's
international subsidiaries . . . in an effort to further
insulate them from Maxus' and Tierra's environmental liabilities
in New dJersey."' [Ple.* 2d Am. Compl. at § 46]. Plaintiffse’
allegations are entirely without merit. There is absolutely no
evidence that asset sales following Repsol's acquisition of YPF
were motivated by the purpose that Plaintiffs assert.

To the contrary, as reported in its public filings, these

asset sales furthered

. Repsol's worldwide strategic assets and
reorganization and disinvestment plan ., which
included . . . strategic divestitures and acquisitions
in South America and elsewhere, including transactions
with affiliated companies,

[Gross Cert. 9 14, Exh., M.]
As Repsol has also publicly disclosed:

Repsol expects to conclude its divestment plan in 2002
. +» «» Execution of this asset divestment plan and the
resulting cash flows are expected to permit Repsol YPF
to progressively reduce its debt levels. Repsol YPF
intends . . . to reduce its debt-to-book
capitalization ratio to approximately 30% to 35% in

2003, which represents a fundamental objective of our
financial policy.

[Gross Cert. 9 15, Exh. N. (emphasis added)]

reorganization, a subject which the YPF Defendants will address
in their Motion to dismiss.
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While Plaintiffs merely allege that the purpose of the
sales was to "further insulate Maxus' and Tierra's environmental
liabilities 1in New Jersey," the evidence is that assets
throughout Latin America and in Indonesia weré sold in an
entirely permissible manner for fair market value and for sound
strategic business plans. [Gross Cert. 99 16, 17, 18, Exhs. O,
P, Q.] Thus, there is absolutely no evidence for Plaintiffs'
assgsertion that the asset sales following Repsol's acquisition of
YPF were motivated by any purpose other than sound financial
policy and the streamlining of Repsol's worldwide operations.

Similarly, there 1is no support for Plaintiffs' suggestion
that Repsol disregards corporate formalitiegs or the separateness
of Maxus and Tierra through its Strategic Plan for worldwide
operations described in 1ts 2005 Form 20-F or that Repsol
controls Maxus and Tierra through this Plan or that Tierra
reports directly to Repsol on account of this Plan. [Compare
Pls.' 2d Am. Compl. 9 51 with Gross Cert. ¢ 19, Exh. R.]
Clearly, Plaintiffs’ outrageous and imaginative allegations do
not amount to facts, as there is no legitimate basis for
corporate veil piercing.

3. Overlapping Directors and Officers Do Not Provide
a Bagis for Corporate Veil Piercing.

Plaintiffs' allegation that jurisdiction should be

exercised over Repsol because "the vast majority of officers and
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directors of YPFH, CLHH, and Tierra came from Maxus, YPF, and/or
Repsol” is wholly meritless. [Id. 9 50]. Only one Repsol
officer, Roberto Monti, has been a director of Tierra. While
Monti was a director of Tierra from October 1996 through January
2001, he was an officer for Repsol only during 1999. [Compare
Gross Cert. ¢ 20, Exh. S with Gross Cert. 49 21, 22, 23, Exhs.
T, U. V.] Regardless, courts have consistently refused to £find
the existence of overlapping officers and directors between a
parent and its subsidiaries as a basis for piercing the

corporate veil. See, e.g., Lowell Staats Mining Co., Inc. v.

Pioneer Uravan, Inc., 878 F.2d 1259, 1263 (10th Cir. 198%8) ("The

identity of officers and directors 1is d1nsufficient to allow

corporate veil piercing.") (citations omitted); Calvert v,

Huckins, 875 F. Supp. 674, 678 (E.D. Ca. 1995); J. L. B.

Equities, Inc. v. Ocwen Financial Corp., 131 F. Supp. 2d 544,

550 (S.D.N.Y. 2001) ("It has been established that overlapping
officers and directors are 'intringsic to the parent-subsidiary
relationship®' and that they are not determinative as to whether
the subsidiary 1is a 'mere department' of the parent.")
(citations omitted). Accordingly, no basis exists to pierce the

corporate wveil.
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4, Corporate Policy Does Not Provide a Basis for
Corporate Veil Piercing.

Finally, there is no evidence that Repsol "directs and
controls the environmental practices and operations of Maxus and
Tierra" as well as "the policies, procedures, funding, and
actions of YPF, YPFH, CLHH, Maxus, and Tierra." [Pls.' 2d Am.
Compl. 9 49.1] Even if this allegation were true, it would not
suffice to exercise jurisdiction over Repsol on alter ego

grounds . Reers v. Deutsche Bahn AG, 320 F. Supp. 2d 140, 158

(8.D.N.Y. 2004) (recognizing that "the parent of a multinational
corporate enterprise may make broad policy decisions for its
subsidiaries* and that the parent’s doing so is "inherent in the
parent-subsidiary relationship.")

As Gabriel Leiva, the corporate representative for YPF,
testified, while Repsol has established a general environmental
policy for its corporate family, directing its subsidiaries to
comply with the environmental laws of the countries in which
they are operating, each company decides for itself how best to
fulfill the reguirements of each country. [Gross Cert. 9 24,
Exh. W.] The subsidiaries are not prevented from deciding their
ownn environmental policies so long as their policies are
consistent with the general framework of the Repsol policy.

[Gross Cert. § 25, Exh. X.]
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Thus, there 1s no evidence that Repsol exerts any control

over Tierra's or Maxus' practices or procedures - environmental
or otherwise - that would Jjustify the exercise of alter ego
jurisdiction over Repsol. There 1is simply no evidence that

YPFH, CLHH, or Tierra exist at the "whim and control" of Repsol
or that Repscl directs and controls the environmental policies,
procedures, or activities of itg gubsidiaries, as Plaintiffs
have alleged. <C(Clearly, no basis exists to pierce the corporate
veil,

5. Repsol Provides No Funding to Maxus or Tierra and

Is Not Involved in Maxus' or Tierra's Finances in
Any Way.

Plaintiffs' allegations that funding is provided to Maxus
and Tierra by "Repsol" is misleading and not supported by the
evidence. Plaintiffs state that "YPF, at the direction and
approval of Repsol" has provided funding tec Maxus and Tierra and
that "[t]he YPF and Repsol funding is not secured and can stop
at any time." [Pls.' 2d Am. Compl. q 47.] Plaintiffs further
assert that YPF seeks funding approval from "Repsol® and that
"[olnly after Repsol approves the requests for funds does YPF
transfer the approved cash allowances into each entity's bank
account." [Id. T 49.]

Plaintiffs have mischaracterize the discovery in this
matter. The Repsol entity to which Plaintiffs refer - and whose

activities Plaintiffs mischaracterize -~ 1is not non-resident
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defendant Repsol YPF, S5.A., but rather non-party Repsol
International Finance. [See Gross Cert. 926, Exh. Y.]
Accordingly, these allegations cannot constitute a basis for
asserting jurisdiction over Repsol. Stranahan, 800 F.2d at 58-
59.7

G. Repsol, YPF, YPFH, Maxus, CLHH, and Tierra Do Not Form
A Cohesive Economic Unit.

1. Relevant Law.

As another misplaced Dbasis for exercising persgonal
jurisdiction over Repsol, Plaintiffs have asserted that Repsol,
YPF, YPFH, CLHH, Maxus, and Tierra form a c¢ohesive economic
unit. Under New Jersey law, the cohesive economic unit test
requires a plaintiff to show that "a parent over which the court
has jurisdiction so control[s] and dominate[s] a subsidiary as
in effect to disregard the latter's independent corporate

existence.” Genesis Bic-Pharmaceuticals, Inc. v. Chiron Corp.,

Nos. 00-2893 & 00-2981, 2002 U.S. App. LEXIS 749 at *9 (3d Cir.

Jan. 10, 2002), (quoting Moon Carrier v. Reliance Ins., 153 N.J.
Super. 312, 321 (N.J. Super. 1977). Under this theory, "the
relevant inquiry 1is whether [the non-resident defendant] and
[its] parent corporation . . . so operate as a single entity, or

a unified and cohesive economic unit, that when the parent is

’ These allegations are also insufficient as a matter of law

to establish jurisdiction over YPF, as YPF argues in its own
Motion to dismiss. See YPF Mtn. at 33 n.7.
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within the venue of this court a member of the system is also

within this court's Jjurisdiction.® Moon Carrier, 153 N.J.

Super. at 321 (citations omitted).

2. épplication of Law to the Facts.

This theory is not even applicable here as Plaintiffs are
not seeking to exert jurisdiction over a subsidiary based on the
parent's contacts with the forum state, but vice versa.
Furthermore, the test demands that the operational purposes of a

parent and its subsidiaries be "so intertwined as to make the

one unnecessary without the other([s}." [Id. at *24.] As shown
above, no evidence of such intertwinement exists. Moreover,
under Analytical Measurements and Ventron, this vicarious

liabllity theory fails for the same reasons, discussed above,
that alter ego fails.

In short, the geparateness of Tierra from Repsol can be
neither disregarded nor ignored so as to allow jurisdiction to
be imposed on Repsol based on Tierra's contacts with New Jersey.8
Plaintiffs' theme that - but for Tierra - Repscl would somehow
be responsible for the environmental liabilities which Tierra
has assumed 1is completely unsupported by any facts or law.
Finally, there is no evidence that Tierra (which existed prior

to Repsol's acquisition of Tierra’s owners) was created for the
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purpose of perpetuating a fraud on, or circumventing the laws of
the State of New Jersey.

The law and evidence require that Plaintiffs' efforts to
establish vicarious liability theories for the purpose of
demonstrating general jurisdiction over Repsol be rejected.

H. Plaintiffs' Claimg of Fraudulent Transfer and "Civil

Conspiracy/Aiding and Abetting" Fall to Provide a

Basis for Asserting Specific Personal Jurisdiction as
a Matter of Law.

Because general jurisdiction is lacking, either directly or
through vicarious liability theories, Plaintiffs bring two
claims against Repsol, for which specific Jjurisdiction is
presumably alleged to exist: Fraudulent Transfers and "Civil
Conspiracy/Aiding and Abetting.® [Pls.' 2d Am., Compl. at
99 118-1307]. Specifically, Plaintiffs have identified a 1997
sale of Ecuadorian and Indonesian assets to international
subsidiaries and a subsequent 2001 sale of those same assets to
other international subsidiaries as fraudulent transfers to
deprive Maxus of its ability to meet its financial obligations.
[Pls' 2d Am. Compl. 99 120, 121, 126(i), (j)1. In addition to
these allegations, to support its claim for civil

conspiracy/aiding and abetting, Plaintiffs have also alleged the

® The record is equally devoid of any evidence that would

allow the Court to exercise jurisdiction over YPF, YPFH, or
CLHH, who will file their own separate motion to dismiss.
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Repsol stripped Maxus of its cash reserves in 2003. (Id. at
q 126(k).]

For each of these claims, Plaintiffs must prove that the
cause arose from the defendant's contacts with New Jersey at the

time the conduct occurred. Helicopteros, 466 U.S5. at 414;

Harlow v. Children's Hosp., 432 F.3d 50, 61 (1lst Cir. 2005); see

also 16 James Wm. Moore et al., Moore's Federal Practice
108.42[2] [a] (2007). Notably lacking in Plaintiffs' Second
Amended Complaint is even a reference that either its fraudulent
transfer or c¢ivil conspiracy/aiding and abetting claims arose
out of Repsol's minimum contacts with the State of New Jersey in
1897, 2001, oxr 2003.

In connection with the fraudulent transfer c¢laims,
Plaintiff's allege only that "Defendants' conduct was willful,
wanton, and without regard to the rights of Plaintiffs and the
citizens of New Jersey." [Pls.' 2d Am. Compl. g 124.] Iin
connection with their conspiracy/aiding and abetting claims,
Plaintiffs further add that "The State of New Jersey was harmed
by the conduct" of the defendants. [Id. 99 127, 130.])

Plaintiffs’ proffered “evidence’ of these allegations does
not even come close to meeting Plaintiffs’ burden of
establishing specific jurisdiction.

As has long been the law in New Jersey:
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. . even in intentional tort cases the
jurisdictional inquiry "focuses on the relations among
the defendant, the forum, and the litigation."  See
Keeton, 465 U.S. at 780. Nor did Calder carve out a
special intentional torts exception to the traditional
specific djurisdiction analysis, so that a plaintiff
could always sue in his or her home state. What
Calder did was recognize that, under certain
circumstances, the "plaintiff's residence in the forum
may, because of defendant's relationship with the

plaintiff, enhance defendant's contacts with the
forum."
Accordingly, we . . . agree . . . that jurisdiction

under Calder requires more than a finding that the
harm caused by the defendant's intentional tort is
primarily felt within the forum. Moreover, we agree
the Calder "effects test" can only be satisfied if
the plaintiff can point to contacts which demonstrate
the defendant expressly aimed its tortious conduct at
the forum, and thereby made the forum the focal point
of the tortious activity. Simply asserting that the
defendant knew that the plaintiff's principal place of
business was located in the forum would be

insufficient in itself to meet this requirement. The
defendant must manifest behavior intentionally
targeted at and focused on" the forum for Calder to be
satisfied. In the typical case, this will reguire
gsome type of ‘"entry" into the forum state by the
defendant.

To summarize, we believe that the Calder “"effects
test" requires the plaintiff to show the following:

1) The defendant committed an intentional tort;

2) The plaintiff felt the brunt of the harm in
the forum such that the forum can be sald to be the
focal point of the harm suffered by the plaintiff as a
result of that tort;

3) The defendant expressly aimed his tortious
conduct at the forum such that the forum can be said
to be the focal point of the tortious activity;

As the above discussion suggests, in order to make out
the third prong of this test, the plaintiff must show
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that the defendant knew that the plaintiff would
suffer the brunt of the harm caused by the tortious
conduct in the forum, and point to specific activity
indicating that the defendant expressly aimed its
tortious conduct at the forum.

IMO Industries Inc., v. Kiekert AG, 155 F.3d 254 (3d Cir. 1998)°

{emphasis added) (discussing Calder v. Jones, 465 U.S8. 783
{1984} .

Plaintiffs cannot establish even the first prong of the
Calder "effects test" requiring the commission of an intentional
tort. Indeed, their claims for fraudulent transfer do not sound

in tort.

104 [Tlhe notion that an action lies in tort is so

discredited, that one may venture upon a generality. It may
safely be said, then, that there ig no tort cause of action,
when a transfer 1s made before the creditor obtains~judgment;.

The reason why there is no cause of action for a fraudulent
transfer that takes place before the creditor obtains judgment
or attaches 1is that a general creditor has no property interest
in his debtor's assets, and so the result of the transfer is the
loss of a mere possibility of realization which is too
speculative to be meagsured in damages." 1 Garrard Glenn,
Fraudulent Conveyvances and Preferences § 74, at 123 (rev. ed.
2001) (emphasis added), cited in United States v. Neirdorf, 522
F.2d 916, 918 {(9th Cir. 1975); see also Hearn 45 St. Corp. v.
Jano, 283 N.Y. 139, 143 (1940), cited in Neidorf, 522 F.2d at
918; see also United States v. Franklin Bank, 376 F. Supp. 378,
382 (E.D.N.Y. 1973) ("[t]lhe allegations of wrongful conduct by
the grantee do not transform the action into a tort claim .
."); FDIC v. Prawer & Co., 829 F. Supp. 453, 455-57 (D. Me.
1993); Duell v. Brewer, 92 F.2d 59 (24 Cir. 1937) (J. Learned
Hand); In re: Cybergenics Corp., Civ. No. 98-3109 (GEB), 1999
U.S. Dist. LEXIS 23223, at *15 (D.N.J. June 17, 1%99); In re
Astropower, 2006 WL 2850110 *4
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Concerning the second and third prongs, even if the claims
did sound in tort, which they do not, there are no allegations -
much less evidence - that Repsol knew that New Jersey would
"suffer the brunt of the harm caused by the tortious activity"
or targeted New Jersey or even considered New Jersey when the
international assets were reorganized and sold in 2001, In
fact, there is no evidence that Repsol was even involved in
those sales or transactions. Finally, there 1is no 1link
whatsoever between Repsol and the 1997 corporate reorganization
of YPF, S.A. Accordingly, the Court should find that it has no

jurisdiction over Repsol and dismise it from this lawsuit.
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CONCLUSION

Plaintiffs have failed to allege, and cannot prove, facts
that would support this Court'’'s exercise of personal
jurisdiction over Repsol. Neither specific nor general
jurisdiction over Repsol exists - whether based on minimum
contacts, Plaintiffs' theories of alter ego or the c¢ohesive
economic unit test, or Plaintiffs fraudulent transfer and civil
conspiracy/aiding and abetting claims. For these reasons, the
Court should grant Repsol's motion and dismiss Repsol from this
lawsuit.

Respectfully submitted,

GREENBAUM, ROWE, SMITH & DAVIS LLP
Attorneys for Repsol YPF, S.

By:

MARC /7. BRJSS

Dated: May 30, 2008
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NEW JERSEY DEPARTMENT OF | SUPERIOR COURT OF NEW JERSEY
ENYVIRONMENTAL PROTECTION and THE | LAW DIVISION

ADMINISTRATOR OF THE NEW JERSEY { ESSEX COUNTY

SPILL COMPENSATION FUND, é

PDOCKET RNO. L-0098868 05

Plaintiffs, CTUTL ROTION

V.

OCCIDENTAL CHEMICAL CORPORATION,
TIERRA SOLUTIONS, INC,, MAXUS
ENERGY CORPORATION, REPSOL YPF,
§.A., YPF, S.A.,, YPF HOLDINGS, ;
INC. AND CLH HOLDINGS, i

Defendants.

CERTIFICATION OF MARCOS MOZETIC

MARCOS MOZETIC, of full age, under oath, hereby certifies

as follows:

1. 1 am Director of Exploration-Upstream for Repsol YPF,
S.A. {("Repsol YPP"). T make this Certification in support of

Repsol YPE's motion to dismiss plaintiffs’ Second Amended
Complaint. T have personal knowledge of the facts set forth
below.

2. Repsol YPF is a Spanish business corporation with 1its

principal place of business in Madrid, Spain.

3. Repsol YPF does not have 2 designated agent for
service of process in New Jersey. Repsol YPEF has never
2

conducted business meetings in New Jersey. Repsol YPF -has never

2l business in New Jersey.

Repsol YPF does not maintain an office in New Jdersey. Repsol



YPF makes no business decisions in Mew Jersey. Repsol YPF does
not recruit any employees in or out of New Jersey, nor does
Repsol YPF have any employees in New Jevsey. Repsol YPF does
not buy or sell goods or services in New Jersey.

4. Repsol YPF does not own any real property located in
New Jersey. Further, Repsol YPF has no telephone listings in
New Jersey and does not advertise in New Jersey. Repsol YPF
maintains no bank account in New Jersey and transacts no banking
business in New Jersey. Repsal YPF does not pay any taxes in
New Jersey.

5. Repsol YPF's web site operator does not intentionally
target New Jersey, nor does Repsol YPF solicit business in New
Jersey via its web site.

6. Repsol YPF does not market its petroleum products,
directly or through intermediaries, to New Jersey. Repsol YPF
does not derive any benefits from the State of New Jersey.

7. No Court or agency has determined that Repsol YPF has
committed any tort or violated any laws, in whole or in part, in
New Jersey. Repsol YPF has never brought or defended a lawsuit
{other than the present lawsult) in New Jersey.

8. Repsol YPFE has not assumed any liability or

&

responsibility for the Lister Site.

#

9. No Repsol YPF director or officer serves as a director

or officer of Tierra.



10. No Repsol YPF directors, officers, or personnel are
involved in the activities or business of Tierra.

11. Repscl YPF does not pay the salaries or expenses of
Tierra.

12. Repsol YPF does not develop the budget or control the
activities of Tierra.

13. Repsol YPF does not commingle its funds with those of

its subsidiaries or affiliated companies.
14. Repsol YPF  does not ~ontrol the environmental

practices of Tierra.

1%. Repsol YPF does not disregard the separate corporate
existence of YPF, YPFH, CLHH, Maxus, or Tierra

16. Tierra does not solicit sales for Repsol YPF.

17. Repsol YPF's operations are not intertwined with those
of YPFH, Maxus, CLHH, or Tierra.

1 certify that the foregoing statements made by wme are
true. T am aware that if any of the foregoing statements made

by me are willfully false, I am subject to punishment.

cxecuted on the ,f?? day of f§ﬁf§§? . 2008,

Ww« %

?cos MOZETIC

f”‘}




ATTORNEY CERTIFICATION

I am an attorney at law of the State of New Jersey and
T am a member of the firm of Greenbaum, Rowe Smith & Davis LLP
attorneys for defendants, YPF Holdings, Inc. CLH Holdings, YPF,
S.A., and Repsol YPF, S.A. in the within action.
Annexed hereto is a facsimile signature of Marcos Mozetic.
Mr. Mozetic has acknowledged the genuineness of his signature.
I am filing this Certification pursuant to R.1:4(c) so that
the Court may accept Mr. Mozetic’s facsimile signature on hisg
Certification. An original signature will be filed if requested

by the Court or a party.

I hereby certify that the foregoing statements made by me
are true. T am aware that if any of the foregoing statements
made by me are willfully false, I may be subject to punishment.

) // g
A ?/;47Aii;\w

JEFFREE AT SIROT
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NEW JERSEY DEPARTMENT OF SUPERIOR COURT OF NEW JERSEY

ENVIRONMENTAL PROTECTION and THE LAW DIVISION

ADMINISTRATOR OF THE NEW JERSEY ESSEX COUNTY

SPILL COMPENSATION FUND,
DOCKET NO. L-009868 05

Plaintiffs, CIVIL ACTION

V. CERTIFICATION OF

MARC J. GROSS
OCCIDENTAL CHEMICAL CORPORATION,

TIERRA SOLUTIONS, INC., MAXUS
ENERGY CORPORATION, REPSOL YPF,
S.A., YPF, S.A., YPF HOLDINGS,
INC. AND CLH HOLDINGS,

Defendants.

MARC J. GROSS, of full age, under oath, hereby certifies as
follows:
1. I am a member of the Bar of the State of New Jersey.

I am a member of the law firm of Greenbaum, Rowe, Smith & Davis

LLP, 1local counsel for defendants Repsol YPF, S.A. ("Repsol
YPF"), YPF, S.A. ("YPF"), YPF Holdings, Inc. ("YPFH"), and CLH
Holdings, Inc. ("CLHH"). I make this Certification in support

of Repsol YPF's motion to dismiss plaintiff’s Second Amended
Complaint for lack of personal jurisdiction. I have persocnal
knowledge of the facts set forth below.

2. Attached hereto as Exhibit "A" 1s a true copy of
relevant portions of YPF Holdings, Inc. and Subsidiaries
Consolidated Financial Statement as of and for the Years Ended

Dec. 31, 2005 and 2004, and Independent Auditor's Report.



3. Attached hereto as Exhibit "B" is a true copy of the
Assumption Agreement between Tierra Solutions, Inc. and Maxus
Energy Corporation ("Maxus") dated August 14, 1996.

4. Attached hereto as Exhibit "C" is a true copy of the
relevant portions of the Form 20-F for Repsol YPF, S.A. for
fiscal year ended December 31, 2000.

5. Attached hereto as Exhibit "D" is a true copy of the
Diagram of Corporate Structure (Effective 8/1/96).

6. Attached hereto as Exhibit "E" is a true copy of the
Agreement of Merger Among YPF, YPF Acquisition Corp., and Maxus

dated Feb. 28, 1995 ("YPF/Maxus Merger Agreement").

7. Attached hereto as Exhibit "F" is a true copy of the
relevant portions of the Deposition of Gabriel Leiva ("Leiva
Deposition") .

8. Attached hereto as Exhibit "G" is a true copy of a

summary by Maxus regarding the 1996 corporation reorganization.

9. Attached hereto as Exhibit ®"H" i1is a true copy of
relevant portions of the Form 20-F of Repsol YPF for fiscal year
ended December 31, 2000.

10. Attached hereto as Exhibit *I" 1is a true copy of
relevant portions of the Stock Purchase Agreement By and Among
Diamond Shamrock Corporation, Occidental Petroleum Corporation,
Occidental Chemical Holding Corporation and Oxy-Diamond Alkali

Corporation dated September 4, 1986.



11. Attached hereto as Exhibit "J" is a true copy of the
Answers and Objections to Interrogatories of Defendant Repsol
YPF, S.A. dated June 19, 2006.

12. Attached hereto as Exhibit "K" 1is a true copy of
correspondence from Ileana Blanco to William Jackson dated
October 22, 2007.

13. Attached hereto as Exhibit "L" is a true copy of the
Supplemental Answers and Objections to Interrogatories of
Defendant Repsol YPF, S.A. of June 18, 2007.

14. Attached hereto as Exhibit "M" is a true copy of the
relevant portions of the Form 20-F of YPF for fiscal year ended
December 31, 2001.

15. Attached hereto as Exhibit "N" is a true copy of the
relevant portions of the Form 20-F of Repsol YPF, S.A. for
fiscal year ended December 31, 2001.

16. Attached hereto as Exhibit "O" is a true copy of
relevant excerpts from an Argentihean government website
concerning Repsol's acquisition of YPF and subsequent
restructuring of YPF.

17. Attached hereto as Exhibit "P" is a true copy of
relevant portions of the Form 20-F of YPF for fiscal year ended.

18. Attached hereto as Exhibit "Q" is a true copy of
relevant portions of the Form 20-F for YPF for fiscal year ended

December 31, 2001.



19. Attached hereto as Exhibit "R" 1is a true copy of
relevant portions of the Form 20-F for Repsol YPF for fiscal
vear ended December 31, 2005.

20. Attached hereto as Exhibit "S" is a true copy of
correspondence from Thomas Starnes to William Jackson dated
August 11, 2006.

21. Attached hereto as Exhibit "T" is a true copy of
relevant portions of the Form 20-F of Repsol YPF, S.A. for
fiscal year ended December 31, 1999.

22. Attached hereto as Exhibit "U" is a true copy of
relevant excerpts from the Form 20-F of Repsol YPF for fiscal
vear ended December 31, 2000.

23. Attached hereto as Exhibit "V" 1is a true copy of
relevant excerpts from the Form 20-F of Repsol YPF for fiscal
vear ended December 31, 2001.

24 . Attached hereto as Exhibit "W" 1is a true copy of
relevant portions from the deposition of Gabriel Leiva on behalf
of YPF ("Leiva Deposition.")

25. Attached hereto as Exhibit "X" 1is a true copy of
relevant portions from the Leiva Deposition.

26. Attached hereto as Exhibit "Y" is a true copy of e-

mails produced by YPF, S.A.



I certify that the foregoing statements made by me are

true. I am aware that if any of the foregoing statements made

by me are willfully false, I am subject ti/%é;iig?iii'

MARC J. GBISS

Dated: May 30, 2008.
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YPF Holdings, Inc. and

Subsidiaries
(A Wholly Owned Subsidiary of
YPF S.A.)

Consolidated Financial Statements
as of and for the Years Ended
December 31, 2005 and 2004, and
Independent Auditors’ Report
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The major components of reserves as of December 31, 2005 and 2004, are as follows (in thousands):

2005 2004

Current—environmental liabilities $20,900 $ 20,900
Noncurrent:

Environmental liabilities 64,315 77,389

Black lung benefits act liabilities 9,625 10,027

Miscellaneous liabilities (1) 1,233 1,308

Total reserves—noncurrent 75,173 88,724

Total $96,073 $109,624

(1) Miscellaneous liabilities are not significant individually.

Laws and regulations relating to health and environmental quality in the United States affect nearly all
of the operations of the Company. These laws and regulations set various standards regulating certain
aspects of health and environmental quality, provide for penalties and other liabilities for the violation of
such standards and establish in certain circumstances remedial obligations.

The Company believes that its policies and procedures in the area of pollution control, product safety,
and occupational health are adequate to prevent unreasonable risk of environmental and other damage,
and of resulting financial liability, in connection with its business. Some risk of environmental and other
damage is, however, inherent in particular operations of the Company and, as discussed below, Maxus
Energy Corporation (“Maxus”) and Tierra Solutions, Inc. (“Tierra”) have certain potential liabilities
associated with operations of Maxus’ former chemical subsidiary. The Company cannot predict what
environmental legislation or regulations will be enacted in the future or how existing or future laws or
regulations will be administered or enforced. Compliance with more stringent laws or regulations, as
well as more vigorous enforcement policies of the regulatory agencies, could in the future require
material expenditures by the Company for the installation and operation of systems and equipment for
remedial measures, possible dredging requirements and in certain other respects. Also, certain laws
allow for recovery of natural resource damages from responsible parties and ordering the
implementation of interim remedies to abate an imminent and substantial endangerment to the
environment. Potential expenditures for any such actions cannot be reasonably estimated.

In connection with the sale of Maxus’ former chemical subsidiary, Diamond Shamrock Chemicals
Company (“Cheimicals”), to Occidental Petroleum Corporation (together with its subsidiary Occidental
Chemical Corporation, “Occidental”) in 1986, Maxus agreed to indemnify Chemicals and Occidental
from and against certain liabilities relating to the business or activities of Chemicals prior to the
September 4, 1986, closing date (the “Closing Date”), including certain environmental liabilities relating
to certain chemical plants and waste disposal sites used by Chemicals prior to the Closing Date.

In addition, under the agreement pursuant to which Maxus sold Chemicals to Occidental, Maxus is
obligated to indemnify Chemicals and Occidental for 50% of certain environmental costs incurred on
projects involving remedial activities relating to chemical plant sites or other property used in the
conduct of the business of Chemicals as of the Closing Date and for any period of time following the
Closing Date which relate to, result from or arise out of conditions, events or circumstances discovered
by Chemicals and as to which Chemicals provided written notice prior to September 4, 1996,
irrespective of when Chemicals incurs and gives notice of such costs, with Maxus’ aggregate exposure
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ASSUMPTION AGREEMENT

- THIS ASSUMPTION AGREEMENT (the “Agreement”), dated as of August 14,
1996, is made and entered into by and among CHEMICAL LAND HOLDINGS, INC., a Delaware
corporation (“CLH") and MAXUS ENERGY CORPORATION, a Delaware corporation (“Madxus™).

RECITALS

A, Immediately prior to the execution, and delivery of this Agreement, CLH has
become a wholly-owned subsidiary of CLH Holdings, Inc., a Delaware corporation.

B. The parties hereto desire to transfer certain assets and liabilities related
primarily to certain environmental matters, and the management thereof, 1o CLH .

-G CLH is willing to assume such liabilities and the management thereof in
consideration of, among other things, the assignment of certain assets to CLH and the agreements .
10 make certain capital commitments to CLH by its stockholder and its parent compames pursuant
to the Contribution Agreement.

AGREEMENTS

In consideration of the mutual undertakings and agreements contained herein and in
the Contribution Agreement, the parties covenant and agree as follows:

ARTICLE ONE

The following terms have the meanings assigned:’

“Administrative Proceeding” means any action taken by any Governmental Authority
pursuant to or under any Environmental Law, including, but not limited 1o, any clean up, removal or
remediation activity, notice of violation, notice of deficiency, notice of potential liability, i inspection,
investigation, site characterization, or any notice or directive given by such Govermnmental Authority
in connection with clean up, removal or remediation activity.

“Assigned Assets™ is defined in Section 3.1 of this Agreement.

"4ssumed Liabilities” is defined in Section 2.1 of this Agreement.

HOUO04:35921.5
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“Contribution Agreaznénr " shall mean that certain Contribution Agreement dated an
even date herewith by and among YPF Sociedad Andnima, YPF International Ltd., YPF Holdings,
Inc., CLH Holdings, Inc., Maxus and CLH.

“DSRM Agreement " means that certain Distribution Agreement dated as of April 22,
1987 by and between Diamond Shamrock Corporation and Diamond Shamrock R&M, Inc., as
- amended as of the date Liereof.

“Effective Time" shall mean 12:01 a.m., Central Time, on August 1, 1996.

"Environmental Claim” means any claim, demand, liability (including strict liability);
loss, obligation, damage (whether for property damage, natural resource damage or bodily injury and
including depreciation of property values and consequential, punitive and exemplary damages), cause
of action, judgment, civil penalty, payment, fine, cost and related expense (including, but not limited
to, reasonable EXPENSES, COSIS and fees of attorneys, legal assistants, consultants, contractors, experts
and laboratories) arising out of activities, or allegations of activities which (a) are associated with the
ownership, use or operation of propcrty at any time, including, but not limited to, those related to any

‘compliance, investigative, enforcement, cleanup, removal, containment, remedial, response, cost
recovery, contribution or other private or governmental or regulatory action at any time threatened,
instituted or completed, which in any way is connected with any Hazardous Material, and (b) (i) are
in violation of any Environmental Law, (ii) constitute nuisance; trespass or negligence in the creating
and/or allowing to exist or remain, or threatening to move, any Hazardous Material on, in, under or-
over any property, (iii) result in the commencement of any Administrative Proceeding, or (iv) if
reported to a Governmental Authority would likely result in the commencement of any Administrative
Proceeding.

“Environmental Lavw"” means any federal, state or local law, statute, ordinance,
code, rule, regulation, license, permit, authorization, decision, order, injunction, requirement,
e (e CTEE-OFTestFicionWhich-perfains-to-health;safety;environmentorratural resonress; or any
Hazardous Materials (including, without limitation, the presence, use, handling, treatment,’
recycling, transportation, production, disposal, release, discharge or storage thereof), whether in
effect presently, or prior to, or after the date hereof. The term “Environmental Law™ shall include,
" but not be limited to, the Comprehensive Environmental Response, Compensation and Liability
Actof 1980, 42 U.S.C. § 9601 et seq. (“CERCLA"), Resource Conservation and Recovery Act of
1976, as amended, 42 U.S.C. §6901 gf seg. ("RCRA"), the Solid Waste Disposal Act of 1976, 42
U.S.C. § 6901 et seq., those provisions of the Occupartional Safety and Health Act, 29 U.S.C. § 651
et seq. which péertain to environmental matters, the Clean Air Act, 42 U.S.C. § 7401 et seq., the
Federal Water Pollution Control Act, 35 U.S.C. § 1251 et seq., the Toxic Substances Control Act,
15 U.S.C. § 2601 et seq., the Emergency Planning and Community Right to Know Act of 1986,
42 U.S.C. § 1101 gt seq and any similar law, regulation or requirement of any Governmental
Authority having jurisdiction over the subject property, as such laws, regulaﬁons and reguirements
have been or may be amended or supplcmented

HOUDL3IS937.5
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“Governmental A uthority” means any federal, state or local government or
administrative or regulatory agency or commission or other such instrumentality operating under any
such governmental authority and exercising competent jurisdiction.

: "Hazardous Materials™” means any chemical, material or substance defined as or
included in the definition of *hazardous substances,” “hazardous wastes,” “hazardous materials,”
“extremely hazardous waste,” “restricted hazardous waste,” or “toxic substances” or words of similar

rmeaning and regulatory effect.
“Indemnified Parties” is defined in Section 2.2 of this Agreement. -
“Independent Director” is defined in Section 4.1(b) of this Agreen;xer'xt.
~ "Insurance Litigation” shall mean the action styled Diamond Shamrock Chemicals
Company v. Anglo French Insurance Compary, Lid,, el al, Cause No, L-01591-86 in the Superior
Court of New Jersey, Morris County, and all claims asserted or disposed of therein,
“Obligations™ is defined in Section 2.] of this Agreement.

“Retained Obligations” is defined in Section 2.3 of this Agreement.

“Stock Purchase Agreement.” means that certain Stock Purchase Agreement dated
September 4, 1986 by and among Diamond Shamrock Corporation, Occidental Petroleum
Corporation, Occidental Chemical Holding Corporation and Oxy-Diamond Alkali Corporation.

"YPF Affiliate” means (i) YPF Sociedad Anénima and (ii) any corporation or
other business entity in which YPF-Sociedad Anonima owns directly, or indirectly through one

or more other YPF Affiliates, 50% or more of the outstandmg voting capifal stock or cqulty, et

'capxtal of the cntlty “other than CLH.
ARTICLE TWO:

ASSUMPTION OF CERTAIN OBLIGATIONS

2.1  Assumption of Obligations by CLH. Subject {o Section 5.1 hereof and
" effective as of the Effective Time, CLH hereby assumes and undertakes 1o pay, perform and
discharge the debts, liabilities, obligations and commitments, whether known or unknown,
contingent or absolute or acciued or not accrued (collectively, “Obligations™) set forth below
to the extent that Maxus or one of its other subsidiaries (or amy officer, director, employee, agent,
'representanve or controlling person of Maxus and its submdxane,s) is or may become liable for

such Obligations:

HOUD4:35921.5
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‘ (a)  any and'all Obligations of Maxus under (i) Sections 8.19 and 8.21 of the
Stock Purchase Agreement, (ii) Section 9.03(a) of the Stock Purchase Agreement, but
only to the extent such Obligations either (A) relate to Indemnifiable Losses (as defined
in Section 9.03) relating to, resulting from or arising out of the matters described in
clauses (iii) or (iv) of such Section 9.03(a) or (B) arise in connection with Indemnifiable
Losses that relate to, result from or arise out.of an Environmental Claim, (iii) Article X
of the Stock Purchase Agreement or (iv) that certain action styled Occidenral Chemical
Corporation and Henkel Corporation v. Maxus Energy Corporation filed in the 68th
Judicial District Cowrt of - Dallas County, Texas (Cause No, 35-11776);

(b)  any and all Obligations of Maxus or its subsidiaries arising out of any
Environmental Claim relating to or arising out of the ownership, lease, operation or use
of (i) any real property owned by CLH on or prior to the date hereof, (if) any of the
Inactive Sites (as defined in the Stock Purchase Agreement), (iii) the former business and
assets of Diamond Shamrock Agricultural Chemicals division, and (iv) any of the sites
or matters identified, listed or described on Exhibit A hereto; and

(c) . any other Obligations of Masxus or its consolidated subsidiaries related to
the Obligations described in clauses (&) and (b) hereof for which amounts have been
accrued as a liability reserve on the consolidated balance sheet of Maxus as of July 31,
1996 prepared in accordance with generally accepted accounting principles; '

provided, however, that nom'ithstanciing the foregoing, the Obligations assumed -by CLH

pursuant to this Section 2.1 shall not include (i) Obligations constituting Retained Obligations,
(ii) Obligations to-the extent of receipt by Maxus or its other suhsidiaries (other than CLH) of
insurance proceeds or amounts in settlement of insurance coverage in respect of the foregoing
Obligations or (iii) Obligations to the extent that Maxus or any of its subsidiaries (other than

CLH)=receives paymenty-in ndenmification - or-eotitiibution-iir feSpectof " - the-foregoing

\JA.IZLL/ AL

Obligations from any party other than a YPF Affiliate, The Obligations assumed by CLH
‘pursuant to this Section 2.1 are herein referred to as the “Assumed Liabilities.”

2.2 Indemnificafion. Subject to Section 5.1 hereof and effective at the

. Effective Time, CLH shall indemnify without duplication each of Maxus, its other subsidiaries,

and their respective directors, officers, employees, stockholders, partncfs and agents (the
“Indemnified Parties”) against, and hold the Indemnified Parties-harmless from, any and all
claims, demands, liabilities (including strict liability), losses, obligations, damages (Whether -for
property damage, natural resource damage or bodily injury and including depreciation of property
values and consequential, punitive and exemplary damages), causes of action, judgments, civil
penalﬁcs, payments, fines, costs and related expenses (including reasonable atlorneys fees and
expenses incurred in connection with investigations and settlements) resulting from or arising

out of the Assumed Liabilities. The indemnification provided by this Section 2.2 shall extend

to the benefit of the Indemnified Parties to the fullest extent permitted by law, without regard 1o,

_ or limitation by, the standard of conduct of any Indemnified Party or any other third party,
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including without limitation any act or ormss:on by any Indemnified Party Lhat may constitute
neghgencc or fraud.

23 Retained Liabilities. Maxus agrees to retain and remain rcéponsible for
all'ObligaIi_ons in respect of the following (collectively, the “Retained Obligations™):

(2)  all Obligations to third parties (other than parties to this' Agreement and
the Stock Purchase Agreement) resulting from or arising out of claims, demands, liabilities
(including strict liability), losses, obligations, damages (whether for property damage or bodily
injury and including depreciation of property values and consequential, punitive and exemplary
damages), causes of action, judgments, civil penalties, payments, fines, costs and related expenses
(mcludmg reasonable attomeys fees and expenses incurred in connection with investigations and

' settlements) based upon an assertion or allegation that & manufactured product was defective or
unreasonably dangerous or unsafe, or that the manufacturer had failed to wam of defective,
dangerous or unsafe characteristics or potential consequences of improper use, handling,
transport, storage or dlsposal of a product, regardless of whether such assertion or allegation
includes claims of injury or damages assocxated with cnv1r0nmcmal contamination as a result

of an allaged product defect;

(b) all Obligations incurred by Maxus and its subsidiaries relating to the
Insurance Litigation; ‘ ' :

. (¢) ~  all Obligations incumred by Maxus and its subsidiaries under workers’
.compensation and other employer’s liability laws; and

(d)  all Obligations incurred directly in connection with operating and/or
plugging and abandoning the gas wells identified on Exhibit B hereto. (Exhibit B also .-

%

lists. certain other-matrers: foxr-which Mawus -retains-responsibility. )z rommr s :
- 2.4 Waiver of Rights of Recovery. Maxus shall waive, and shall cause its
subsidiaries to waive, any and all rights of recovery, claims, actions and causes of action against
CLH, its officers, directors, stockholders, agents and representatives that Maxus or its other
subsidiaries may have to recover any procgeds from insurance policies or portion thereof
covering the Obligations set forth in clauses (a), (b) and (c) of Section 2.1 hereof, unjess | gwmg
such waiver wou)d adversely affect tbc right to receive such payments from any insurance

carmer.

2.5 Reimbursement of Certain Costs and Expenses. Maxus shall promptly -
reimburse CLH for any and all costs and expenses incurred and paid by CLH with respect to any
of the Obliqations set forth in clauses (a), (b) and (c) of Section 2.1 hereof in the event that such
costs and expenses are determined not to constitute Assumed Liabilities by reason of the proviso

of Section 2.1 or otherwise.
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ARTICLE III
" TRANSFER OF CERTAIN ASSETS

3.1  Transfer of Certain Assets. Subject to Sections 3.5 and 5.1 hereof and
effective as of the Effective Time, Maxus hereby agrees to grant, bargain, convey, contribute,
transfer, assign and deliver unto CLH all of the rights, titles and mtcrests of Masus in and to the
fol]owmg (collectively, the “Assigned Assets™):

(a) all benefits accruing to Maxus afier the Effective Time under Section 3.03
of the DSRM Agreement, except 1o the extent that such benefits constitute or relate to the
reimbursement of funds paid, received or advanced from settlements or other disposition of the
Insurance Litigation or Rosario et al. v. Diamond Shamrock Corporation et al., Cause No
_687219-1, Superior Court, Alameda County, Caleorma and related cases;

(b) all rights o insurance proceeds, and settlements of related insured rhatters,
to the extent such paymcnts represent reimbursement of Assumed Liabilities, excluding any
payments by insurance carriers made in connection with the settlement or other disposition of
the Insurance Litigation (which payments shall be retained by Maxus) but including the right to
receive any future payrnents made from irisurance carriers under the terms of settlement of the .
Insurance Litigation made in respcct of the Cedartown, Georgia, Deer Park, Texas, Muscle -
Shoals, Alabama, Belle, West Vi irginia and Castle Hayne, North Carolina plant sites and any
presently unknown 31tes

: (c) all rights of TECOVETY, contnbut:on ren'nbursemcnt claims, actions and
causes of action against any party (including without limitation Diamond Shamrock, Inc.,
" Occidental Chemical Corporation or any of their affiliates or any insurance carrier) other than
e e o R NPT ST B STRIATICS 1T TESPEC Of the ASSuimed Tidbilities; except for payments’ madeto
Maxus by any third party in respect of same pnor to the Effact)vc Time (which payments shall .
* be retamcd by Maxus); . ‘

(d) all permits or licenses issued by, or agreements with, any Governmental
‘Authority, or any agreement with-any party other than Maxus (other than those agreements
relating to the matters expressly excepted in clauses (b) and (c) above), relaimg to the Assumed
Llablhtles and the assets of CLH and necessary for the managcmcnt or opcranon thercof) and

(e) - all documents, studies, files, photographs, maps, charts and other rccords
relating 1o the Assumed Liabilities and the assets of CLH and the management thereof or to CLH
employees, provided that Maxus shall retain the right to have reasonable access to such

documents.

3.2 Instruments of Transfer; Further Assurances. Maxus covenants and agrees
to furnish in proper form (and if applicable, in suitable form for recording) any other bills of sale,
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endorsements, assighments, certificates and other instruments of transfer and conveyance as CLH
shall reasonably deem necessary to vest in CLH such title to the Assigned Assets hereof as

Maxus may possess.

3.3 Transfers Reguiring Consenl, Maxus shall use its reasonable efforts to

obtain, or cause to be obtained, as promptly as practicable all consents, if any, necessary to
_assign, transfer, convey or deliver the Assigned Assets to CLH. - Notwithstanding any other
provision of this Agreement to the contrary, this Agreement shall not constitute an agreement
to transfer or assign, or a transfer or assignment of, any contract right, agreement, license or
permit or document, if a transfer or assignment thereof without the consent of any other party or
parties thereto (other than Maxus or its aﬁliatc‘s) required or necessary for such transfer or
assignment would constitute a breach thereof or in any way adversely affect the rights of Maxus
thereunder (any such assets are hereinafier referred to as “Non-Assignable Assets’ 7). Inorderto
provide CLH with the utilization of every Non-Assignable Asset, unless and until the necessary
consent is obtained, Maxus shall take or cause to be taken, and shall cause each of its subsidiaries
(other than CLE) to take or cause to be taken, all reasonable action in cooperation with CLH and

- “do or cause to be done all such things as may be reasonably necessary and proper to: (a) hold in

trust for the benefit of CLH all Non-Assignable Assets and any consideration received by Maxus
with respect thereto, (b) preserve the material rights and obligations under the Non-Assignable
Assets for the benefit of CLH, (c) facilitate the receipt of any consideration to be received by
Mazxus or its other subsidiaries with respect to any Non-Assignable Asset, and promptly pay or
cause to be paid to CLH any such consideration received by Maxus or its other subsidiaries, and
(d) make arrangements designed to provide to CLH the materjal benefits of each Non-Assignable
Asset, including without limitation the appoiniment of an -attomey-in-fact for CLH or
subcontracting with CLH to effect a “pass-through™ of the material rights and obligations of
Maxus and its other subsidiaries thereunder. No'mrxthstandmg the foregomg, Maxus shall not be
-obligated to take any action to ensure that CLH will be allowed the use of, or access to, any

—— -t ECHTGIOEY - WhETler protected by copytight, patent, Jicense or otherwise, 1T such action will

require the expenditure of funds by Maxus or materially adversely affect the benefits or rights
required to be retained by Maxus, unless the parties agree otherwise.

3.4  Right of Collection and Endorsement. Should Maxus or any of its
subsidiaries (other than CLH) receive payment of any account receivable, note receivable or
other asset of CLH, it shall promptly remit or pay over, or cause its subsidiaries to remit or pay
-over, such payment or other asset to CLH. Should CLH receive payment of any account
receivable, note receivable or other asset of Maxus or any of its subsidiades, it shall promptly
remit or pay over such payment or other asset to Maxus or the appropriate subsidiary.

3.5  Reassignmenf in the Event of Defaull by CLH. In the event that CLH
defaults in the payment of any Obligation that constitules an Assumed Liability, then, in addition
to any other remedy available under this Agreement or in law, CLH shall convey, assign and pay

‘over to Maxus all rights and payments set forth in clauses (a), (b) and (c) of Section 3.1 to the
extent that (i) such rights and payments are asserted or made after the date’of default of CLH and
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(if) such rights and payments relate to the Obligation on which CLH defaulted. Any payments
made to Maxus pursuant to this Section 3.5 shall reduce and mitigate the damages suffered by

Maxus as a result of such default.

ARTICLE FOUR
CERTAIN COVENANTS

4.1  Management Responsibilities. In addition to the responsibilities and
" management of the Obligations associated with the Assumed Liabilities, the parties acknowledge
and agree that as between them CLH shall have primary responsibility for the management and
handling after the Effective Time of the business, legal and technical aspects of environmental
matters associated with (a) the alleged generation, handling, transportation, storage and disposal
of wastes from the former businesses, operations and properties of Diamond Shamrock
Chemicals Company, including its predecessors (“DSCC”) or (b) the chemical mamifacturing
operating practices of DSCC. -

49 .  Access and Records. Each of Maxus and CLH will afford the other, its
officers, employees, agents and representatives reasonable access to its documents, records,
instruments and property to the extent such documents, records, instruments and property are
properly required in order for each to fulfill its management or legally required duties. Each of
Maxus and CLH will cause documents, records and instruments to be retained if requested by
the other for legal or other proper reasons. Without limiting the foregoing, upon reasonable
request, Maxus, its officers, employees, agents and representatives shall be permitted (a) to . -
review the activities and books and records of CLH and (b) if deemed necessary or appropriate
by Manxus, to inspect CLH's property or property being administered,-remediated or maintained
by CLH for the purpose of complying with its legal and audit disclosure requirements, CLH
.—;:shall:net—;bﬁ;mpﬂnsiblc:fenmaini_eaanee_eﬁzeeerdszequirﬁdmder:thc—_(i)ccupaﬁonal:Safety_and:-.ﬁ_ S —

Health Act or medical or other records compiled and maintained on a corporate-wide basis, and
not uniquely for or related to the former business, operations or property of DSCC or CLH and
to the liabilities assumed by CLH hereunder.

43  Mutual Covenants to Maintain Corporate Independence. It is the intent
of the parties to this Agreement that each of CLH and Maxus maintain separate existence and
independence and remain responsible for its own respective business, assets and liabilities,
except to the extent as expressly provided in this Agreement, the Contribution Agreement and
other written agreements between the companies. In furtherance of such intent, Maxus and CLH

covenant and agree as follows:

(@) The books of account of CLH shall be maintained separately from those
of Maxus and any other YPF Affiliate and-other affiliates of Maxus. The assets of CLH shall
not be commingled with the assets of Maxus or any other YPF Affiliate.

-8.-
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(b) To the extent feasible, at least one member of the Board of Directors of
CLH shall be a person who is not also @ director, officer or employce of CLH, Maxus or any
- other YPF Affiliate (the “Independent Director™).

(¢)  To the extent services are e furnished to CLH by Maxus or any other YPF
Affiliate, or to Maxus or any other YPF Affiliate by CLH, such services shall be provided under
a services agreement between CLH and Maxus or such other YPF Affiliate, as the case may be,
which describes the services to be provided, establishes compensation rates to be charged. for
such services at a rate consistent with sound business practices and which provides for, among
other things, reimbursement of out-of-pocket expenses incurred in connection with rendering

such services.

(@  CLH shall have its own U.S. taxpayer identification number.

(&) CLH shall maintain bank accounts in its own name and utilize its own
letterhead for all correspondence.

(f)  All agreements relating to the business of CLH shall be entered into by
it in 1ts own name and executed on its behalf by one of its officers or other authorized
representative. CLH shall not grant a general power of attorniey to Maxus or any other YPF
" Affiliate or to any person who is an officer, director or employee of Masxus or any other YPF

Affiliate (other than a person who is also an officer of CLH and who is granted such power of.

attorney by reason of his office with CLH).

© CLH shall maintain all required corporate formalities as reqﬁired under
Delaware law, including the maintenance of books and records and the* conduct of shareholders’
and Board of Dlrcctors mcctmzs '

(h) CLH shall obtai_n in its own name any govemnment permits which are
necessary Or appropriate to conduct its business.

() Except as may be provided in any services agreement referred to in

Section 4.3(c), CLH shall not engage in any transaction with Maxus or any other YPF Affiliate’

which is not related to the business and operations of CLH. . Any such transaction related to the
business and opcrauons of CLH engaged in by CLH with Masxus or any other YPF Affiliate is
and will be on an arms’ length basis and will be approved by a majority of CLH's directors,
including, if a person is so serving at the time, the Independent Director.

) Except ta the extent set forth in this Agreement, CLH has not agreed to
assume any liabilities or other obligations of Maxus or apy other YPF Affiliate.

- k) Any transaction that affects the fundamental organization of CLH
(including, without limitation, any voluntary bankruptcy filing by CLH) shall have the prior
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approval of a majority of CLH’s directors, including, if one is serving on the Board of Directors
at such time, the Independent Director.

3 CLH shall niot hold itself out, or permit its officers, employees or agents
to hold themselves out, as employees or agents of Maxus or any other YPF Affiliate, or as
authorized to represent Maxus or any other YPF Affiliate absent an cxprcss agreement granting

such authority.

_Noﬂnmg contained in this Section 4.3 shall prevent Maxus, YPF or any other YPF Afﬁhate from
issuing guarantees or providing other financial assurances to third parties for the benefit of CLH
for the purpese of ensuring the performance or payment of its obligations.

ARTICLE FIVE
GENERAL PROVISIONS

. 5.1 Condifions Precedent to Effectiveness of Assumption and Transfer.
Notwithstanding anything to the contrary herein, this Agreement shall not be effective unless and
uritil (i) the Contribution Agreement is executed and delivered by all parties thereto and (ii) all-
_ of the issued and outstanding capital stock of CLH is transferred and assigned to YPF Holdings

(USA), Inc., a Delaware corporation; provided, however, that this entire Agreement shall
terminate a.nd cease to be of any force anid effect if each of the events described in clauses (i) and
(ii) do pot oceur on or prior to August 31 1996.

52 Further Assurances.

_ (@  Without further con51dcrat10n, Maxus shalI execute, acknowledge
_and deliver, . or cause its subsidiaries to execute, acknowledge.and. delivercall.such.. ... .

Further documents and instruments and shall do all such further acts and things as may
be necessary or useful in order to fully and effectively carry out the purposes and intent
of this Agreement.

(b)  Without further cons:dcratlon CLH shall execute, acknowledge

+ and deliver all such further documents and instruments and shall do all such further acts

and things as may be necessary or useful in order to fully and effectively carry out the
purposes and intent of this Agrcement

5.3  Successors and Assigns. This Agreement shall be binding upon and inure
to the benefit of the parties signatory hereto and their respective successors and assigns.

.. 5.4 No Third Party Rights. The provisions of this Agreement are intended to
bind the parties hereto as to each other and are not intended to and do not create rights in any

other person or confer upon any other person any benefits, rights or remedies and no person is
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or is intended to be a third party beneficiary of any of the provisions of this Agreement, except
in respect of Section 2.2 hereof, the Indemnified Parties expressly set forth therein.

5.5 Gm'emihg Law. This Agreement shall be governed by and construed in’

accordance with the laws of the State of Texas, excluding any conflicts-6f-law rule or principle
that might refer the construction or interpretation of this Agreement to the laws of another state.

5.6 Coumerpdrls This Agreement may be executed in az;y number of
counterparts, each of which shall be dccmcd to be an original and all of which shall constitute

© .one and the same agreement.”

_ 5.7 Construction of Agreement, In construing this Agreement (i) no
consideration shall be given to the captions of the articles, sections, subsections, or clauses,
which are inserted for convenience in Jocating the provisions of this Agreement and not as an aid
"in its. construction and (ii) no consideration-shall be given to the fact, nor shall there be any
presurmption, that one party had a greater or lesser hand in drafting this Agreement.

5.8  Severability. If any of the provisions of this Agrcc'_ment are held by any

court of competent jurisdiction to contravene, or to be invalid under, the laws of any political -

body having jurisdiction over the subject matter hereof, such contravention or invalidity shall not
invalidate the entire Agreement. Instead, this Agreement shall be construed as if it did not
contain the particular provision or p'rovisions held to be invalid, and an equitable adjustment

shall be made and necessary provision added so as to give effect to the intention of the pames :

_ expressed in this-Agreement at the time of execution of this Agreement.

This Assumptlon Agreement is executed and delivered as of the date first above
wnttcn but effectzvc as of thc Effecuvc Tune

CHEMICAL LAND HOLDINGS, INC.

e Y sy e

Name: M /\/) ;MGGE Je |

Title: ?ﬁ €s (Déf\/';/

MAXUS ENERGY CORPORATION

B DAL MG

"Name: W. Mark Miller

Title: Executive Vice President
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REVISED 8/14/96 CERTAIN MATTERS TO
BE HANDLED BY C” "-SPINOFF COMPANY

132
133

134
135

" LIMITED PURPOSE--CLAIMS LISTING

. NAME

Transtech v A&Z Septic, et al

Bayou Sarrell C-L-0-8ED -
Lone Pine C-L-0-3-E-D
SCP/Carlstadt '

SUBJECT - OUT/CNSL

I(Gn-Bue Lpdfl.

Lndfil.Cleanup

Lndfil.Cleanup

LndfiLCleanup

Kingsville Twnship, Dump I-N-A-C-T-I-V-E Lndfil. Cleanup
Dusane Marine Salvage Corp. I-N-A-C-T-I-V-ELndfil.Cleanup

MOTCO C-L-O-SED Lodfil.Cleanup
Crofion v. Amoco, et al. BI & PD
- Ashtabula Plant Env.Contam.
Carlstadt Plant Env.Contam.
Yelsicol v. Am Cy, el al.(re:Berry'sCreek) Env.Contam.
Morion Int. v. Am Cy, etal.( * ) Env.Contam.
Cedartown, Ga. Plant " Env.Contam. .
Cedartown Municipel Landill Lndfil Cleanup
* Deer Park Plant Env.Contamn.
Delaware City Plant Env.Contam.
Herrison Plant Env.Contarn,
Jersey City Plant Env.Contam.
: .I\/Iu'sclc'Shoals Plant Env.Contam.,
~ - Frinesviile Chiome Sile (1100 seres~~ Emv.Coniam ~
Mobile Plant _ Env.Coniam.
Sheridan Disﬁosal Sves. C-L-O-8-E-D Lndfil.Cleanup
Princeton Plant C-L-O-S-E-D Env.Contam,
Greens Bayou Plant Env.Contam,
Painesville One-Acre Site Env.Contam.
Bristol, PA I-N-A-C-T-I-V-E Env.Contars,
Belle, W.Va. Plant Env.Contam.
Strasburg Landfill "Lndfil.Cleanup
Tybouts Comer Site (USA vICI, et al.) Lndfil.Cleanup
C-L-0-5-E-D 4
' Galloway Pits/Arlngton Binding C-L-0-5-E-DLndfil. Cleanup
Blosenski Landfill (USA v _
Blosenski, et'al.) C-L-O-S-E-D Lndfil.Cleanup
Cestle Hayne Plant Env.Contam.
Chem. & Minerals Reclam. C-L-O-S-E-D  Lndfil.Cleanup

M. Gordon

I McNemgy

J. Sasine

M. Gordon

M. Gordon

EXHIBIT A

_;_A.&‘K__.. R BN Q¥ SRS AUUL AV UVUG S SO SV .._._-:-'.- O O

YPF 543



136 & 136.1 Coriese Landfill (NY v SCA, et al.) Lndfl.Cleanup
C-L-O0-8F D -
137 Ficlds Brook Site Env.Contarn.
137.1 Gen-Corp. Inc. v DSCC, et &l Env.Contarn,
137.2 Cabot Corp. v DSCC, et al. Env.Contarn.
137.3 OEPA Nat Resource Demages: Env.Contarn.
138 Flemington Landfill C-L-O-S-E-D Lndfil.Cleanup
139 French Limited Site Lndfil.Cleanup
139.1-139.6 Various BI/PD claims C-L-O-S-E-D BI&PD -
140 Jadeo-Hughes Site Lndfil Cleanup
141 Kearny (Hudson Co. Cr) Env.Contam,
141,12 NJ Turnpike case Env.Contam,
141.13 Xitsos case ’ Env.Contam,
141.14 PPG v Lawrence, et 2l Env.Contam.
141.16 Metal Powder v Bumbam v Oxy Env.Contam,
196  Bentey case Env.Contam,
196.1 Settle case Env.Contam.
142 SCP/Newark Site C-L-O-S-E-D Lndfil.Cleanup
143 Tuscaloosa Plant Eﬁv.Contnm.
147  Newark (80 Lister) Plant Env.Contsm,
- 147.1-147.13 (various clzims/ITHRAC case) BI& PD
CL-0-5-E-D
Maxus v USA (Newsark contribution claim) Contrib.
147.14 Passaic River Env.Contam.
148 Sikes Pit C-L-O-8-E-D’ Lndfil.Cleanup
150 Atlanta, ll. C-L-O-S-E-D Env.Contarn,
e T S ey Flais it T T T T il Cleansp
152 Nat'L Presto (Eau Claire, Wis.) C-L-O-S-E-D" Env.Contam,
153 Summit Nat!. Site C-L-O-8-E-D Lndfil.Cleanup
154 Amer. Chem. Sves. Site C-L-O-3-E-D Lndfl.Cleanup
155 Painesville Works & Settling Ponds Env.Contam,
156 Old Mill Site C-L-O-3-E-D LodfiL.Cleanup
157 Chemical Control Site Lndfil.Cleanup
158 Cross Bros. Site C-L-O-5-E-D Lndfl.Cleanup
159 Conservation Chemical Site C-L-O-5-E-D Lndfil.Cleanup
160  Liberty Waste Site (BUPD Claims: BT & PD
Barras v Exxon C-L-O-S-E-D
Hollisv Esxon C-L-O-S-E-D
Lowrey v Exxon C-L-O-S-E-D
Sanders v Exkon C-L-O-5-E-D
Chaplia C-L-0-S-E-D
160.1 Fred Adams v Esoon BI&PD

M. Gordon

Various

J. Bolger
J. Kosch
J. Kosch
M. Judge
J. Xosch
J. Kosch

C. Dinkins
W. MeCarter

M. G;)rdon
C. Dinkins
A&K,

Local -

A&K

W. Conrad

W. Conmd
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160.3 Dartez v Ex> ™

161 Dixie Caverns Lanti..g

162 Pulverizing Services Site

162.1 325 New Albany Assoe, v PPG, et al
163,163.1 Metcos Site (USA v Pesses, etal.)

164 GBF/Pittsburg Landfill (Ca)

165-169 Five NY Landfills C-L-O-S-E-D

170 Delaware Send & Gravel Site C-L-O-S-E-D

*170.1 New Cestle County C-L-0O-5-E-D
170.2 USA v Hercules, et al, C-L-O-5-E-D
170.3 Crossan claim C-L-O-§-E-D

171 Army Croek Landfil

'171.1 New Castle County demand

172 Syncon Resin Site C-L-O-S-E-D

175 PJP Landfill (NJ v PJP, et al.)

176 USA v Lord (New Lyme Landfill)
176.1 State of Ohio v Aardvark

177 ' Fisher-Calo Site (In.) C-L-O-S-E-D

178 Metamora Site (Mich.) '

‘179 °  Powder River Crude C-L-O-S-E-D

181 IWC Site (Ark)[DeSoto case] C-L-0-5-E-D

182 Redwood City Plant
180 Beeger v Rohm and Haas, el al

183" Bay Area Drum Site (Ca)

184  Paddock Rd. (Cinn., Oh)

188  Fiber,Chem Site

189 Des Moines Barrell & Dium Site

190 Cammarata case (White Chem. Co.)
190.1 Rhone-Poulenc case C-L-O-5-E-D

191 Rile v Agway, et al. (Sweden-3 site)
191.1 Sheg v Agway, etal. (")

192 Reserve Env. v Detrex vDSCC, él al,

193 . Huth Oil Site C-L-O-5-E-D

195 Fuels and Chemicals Site C-L-O-8-E-D

197 Marzone Site (Ga.)

198 Bay Drum Site (Fla.)

199 Bohaty Drum Site C-L-O-S-E-D

200  Chem-Trol Site

201 Organic Chemical Site

202 Picillo Pig Farm (AmCy v 3M) .

Rohm and Haas case

D1 oy

BI&PD

’ LndﬁLCl:aﬁup

Lndfil.Cleanup

PD & Env.Contam

Env.Contam.
Lndfil.Cleanup
Lndfil.Cleanup
Lndfil Cleanup
Cost I'ecO\'er)"

Cost recovery

BI (EPA waorker)

Lndfil.Cleanup
Cost Recovery.
Env.Contam,

Lndfil.Cleanup
Lndfil.Cleanup

Lndfil.Cleanup
Lndfl.Cleanup
Lndfil.Cleanup
Lndfil.Cleanup
Env.Contam.

V., wiiaul

W. Cor—=d

M, Gordon

B. Stauffer

R. Whetzel

u
-

“

J. Lynch

K. Kammer
K. Kammer

R. Tarr

PD&Env.Contamn J.Darrell

Lndfil.Cleanup

Env.Contam.

EnY.Contam
Lndfil.Cleanup

Bl .
Env.Contam.

BI&PD

Env.Contam.
Env.Contamn.
Env.Contam.
Lndfil.Cleamup
Lndfl.Cleanup
Lndfil.Cleanup
Lndiil.Clcanup

. Eov.Contam.

Lndil.Clesnup

J. Armag

IR AL A A _._..]_86.:__:]33\!53 I;iquid.Wxs{e Site ([JSA N.Dz;.\n's)._;;; - ..Lndﬁ.LG.leanup-_'; BN _GDITLDD:.__. e 2 _.: [T S .___.---_~._-.__ v e——

L. Mills

D. Apy
D. Apy
(Oxy)
©Oxy)

O

M. Gorden

M. Gordon

YPF 545



203 Uniroyal Site (Meg Plant)
204 Geothermal, Inc. . . (Middletown)

State of NJ v Ace, et al
Recluse Gas Plant
Oxy vs Maxus
Oxy v Maxus (Fields Brook Indemnity)
Neidenberg Claim (Cr./Lung Cancer)
Marco of Jota Site Qviidgard)

" Martin's Oil Country Tubulars Site (Midgard?)

Env.Contam.
Lndfil.Cleanup

Cost Recovery L. Kurzweil
Env.Contsm,

Contract-(Art.X) L. Schreve
Contract

Wrong/Death

Env. Contam.

Env. Contam.

Patterson Tubular (Patterson Trucking) Site (Midgard?) Env. Contam.

i:\kerring\clh796.doc
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REVISED 8/14/96 CE™ TAIN MATTERS TO BE EXHIBIT B
RETAINED BY MAX s FOLLOWING SPIN-OFF _

LIMITED PURPOSE--CLAIMS LISTING

ID NAME . SUBJECT OUTI/CNSL RESP.CO.
" ENV:
103 McKee ‘Refinery : - Env.Contarn. _ © . R&M
104  Three Rivers Refinery Env.Contzm. - R&M
126(incl. 126.1-126.10) Sigmor Stations C-L-O-S-E-D PD or Env.Contam. ; R&M
127_ Freddie Harmis Site 4 ' Lndfl.Cleamup | R&M
173 Sacramento Savings v Natomas ' Env.Contam, J. Darrell Natomns/l\'D;S
C-L-O-S-E-D
174 NY v SDS (Suffolk County Deothal) Prod.Liab/Env. ISK Sharng | DSCC/ASK
-+ Shorewood Water v SDS : ¢
185, 185.1 Schwartzman/Barber v Chevron Env.Contam R&M
187 ° McGinnis Waste Site (Whalen case) "BI & PD R&M
194 American Zinc Site (Tx) Env.Contarn, MXS-E&P
Non-ENV-No.: ! . . '
Borough of Park Ridge case Prod Liab. DSCC/OXY
Florida v Southern Solvents ) Prod Lisb. DSCC/OXY (D
W, P. Ballard Co. claims : Prod.Liab. C. Tisdzle DSCC/MXS
. Pilgrixi Enterprises claims _ Prod.Liab, .N. Batey DSCC/OXY
Hayhurst v Gateway FD R.Gladstone ~ GATEWAY/MXS
B Ay VPSSR S hiraet Inderm, - R.Gladsione — - CATEWAY/MXS ™ —-— -
Gateway Mine Reclamation/Bond Reclamation  R. Gladstone GATEWAY/MXS
Old Q&G Property (Wyo., Mon,, ctc.) - Plug/Abzindon/Conmm. . MXS-E&P
(Except &s expressly assumed by CLH) ' R
Hansford County Env.Contam. MXS-E&P
O &fwells MainL/Plug/Abandon  ~ MXS-E&P
The following wclls are located in Lake County, Ohio: )
i Midgard Encrgy Company Well Nos.:
Fee— C-1 in Perry Township
C-6 in Painesville Township
C-9 in Painesville Township
Lcasc-— C-4 in Painesville Township
C-5 in Painesville Township
C-12 in Painesville Township
C-13 in Painzsville Township
C-2 in Painesville Township
CL-2A in Painesville Township
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Prod.Liab, Bl claims:

Agent Orange Claims Prod.Liab. . L Gordon DSCC/VIXS

. R. Feulk DSCC/MXS

© - “

Abarca v Adeo, el &)

Fuller v DOW, et &l

Hickman v Mobil Ol et al C-L-0-S-E-D
K&pcﬁm vL-N-§, et al

Labombarda v Maxwell ﬂouse, elal
Larson v PPG, et al

Mathena v DSCC, et &) -

. J. Resnek DSCCMXS

w 3 . L

Overstreet v Excion, et al

Mattic Lee Powell claim

Ross v Conoco, et &l v CM) .
Sabb v Bayward Pool, et &l

" S DSCCIOXY
. J. Kosch DSCC/MXS
" - ~ DSCC/MXS
- DSCCIOXY
- B. Olsson DSCC/MXS

Turner v Firestone, ¢ &l
Vassar, Jr. v Air Products, etal (VCM)
Woodward claim

BCME Claims (fom Redwood City Plant) Employer's Liab. R. Burgess DSCC/VMXS
. Rosario, et el

Premises - Asbestule[;her
Allen/Hicks C-L-O-S-E-D
Cleo Abbott v Appalachian Fower - . ) _ J. Beeson
Stanley Abbott :

e CharlesAbrams VACEST i meienoinlsn LS i e e

Ronnic Abrams v Appalachian Power . J. Beeson N T
Lester Adams v Appalachian Power ) . ' J. Beeson

*Frank Adams v Amoco C-L-0-5-E-D S
Allcorn v Amoco
Armmstead v AC&S

K. Wall

D. Ledyard

n

" Bagley, et &l
Bently v Shell
Borel v Texaco *
Forrestier vAC&S .

. Jones v Clemtex
Doug King v DuPont
Russ King v DuPont . , R. Faulk

~ Conrad Korfl o B. Worthington
Taylor v AC&S .

Wolle v Monsento

K. Wail
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Other:

Alvarez v. ISK _ DSCC/ISK

Insurance coverage case - DSCC v Anglo French M. Tiemney

SDS Pension Plan dispute. - . ~ Squire, Sanders

Worker's Comnp claims ' ‘

Charles Koch v Shell Oil, et al. - 1. Jones DSCC/OXY
i:\berring\mxsret.doc
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UNITED STATES SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549
Q{/ " Form 20-F
ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(d) R
OF THE SECURITIES EXCHANGE ACT OF 1934 | “‘.;;~I-’IIT'S~?"~'-?7-"£ L “F

1
i

4 -9 2001
For the fiscal year ended: December 31,2000 ) MAR -9 0
Commission file number: 1-10220

Repsol YPF, S.A.

(Exact name of registrant as specified in its charter)

[
1
EE ST
BT JPCLE

Kingdom of Spain

(Jurisdiction of incorporation of organization)

Paseo de la Castellana, 27828046 Madrid, Spain
(Address of principal executive offices)

Securities registered or to be registered pursuant to Section 12(b) of the Act:

] Name of each exchange
Title of each class

- on which registered
Ordinary shares of Repsol YFF, S.A., par value €100 per share

........................ New York Stock Exchange”
Arnerican Daposiary Shares, each representing the right to recelva one ordinary
share of Repsol YPF, S.A,, par value €1.00Pershare .., ..o vvcranrnnneens New Yark Stock Exchange
Serles A 7.45% non-cumuiative guaranteed preferance shares of Repsol
International Capltal Limited

Shares are not listed for frading, but only in connaction with the registration of American Depositary Shares pursuant to the requirements of
the Naw York Stock Exchange.

v

New York Stock Exchange

The number of outstanding share

s of each class of stock of Repsol International Capital Limited
benefitting from a guarantee of Repsol YPF, SA. at December 31, 2000 was:

Series A 7.45% non-cumulative guaranteed preference shares

.......................

..................................

29,000,000

The number of outstanding shares of each class of stock of

. Repsol YPF, 8.A. as of December 31, 2000 was:
Ordinary shares, par vaiue €1.00 per share

...................................

....................................

1,220,863,463
indicate by check mark

whether the registrant (1) has filed all reports required to be filed by Section 13 or 15(d) of
the Securities Exchange Act of 1934 during the prece

ding 12 months (or for such shorter period that the registrant
was required to file such reports) and (2) has been subjectto such filing require

ments for the past 80 days.
Yes® NoQ.

Indicate by check mark which financlal statement tern the registrant has slacted to follow,
tem17 0 ltem 18 &,

Plaase send coples of notices and communications from the Securities and Exchange Commission to:
NICHOLAS A. KRONFELD
Davis Polk & Wardwell
450 Lexington Avenue
New York, NY 10017
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2. Information about Repsol YPF
2.1 Repsol YPF .
211 Overview

Repsol YPF is an integrated oil and ges company engaged in all aspects of the petroleum business,
including exploration, development end production of crude vil and natural gas, transportation of petroleum
products, liquified petroleum gas and natural gas, petroleum refining, production of a wide range of
petrochemicals and marketing of petroleum products, petroleum derivatives, petrochemicals, liquified
petroleum gas end natural gas. ’

Repsol YPF began operations in October 1987 as part of a reorganization of the oil end gas businesses
then owned by Instituto Nacional de Hidrocarburos, & Spanish government agency which acted &s a holding
company of government-owned oil and gas businesses. In April 1997, the Spanish State sold in a global
public offering its entire remaining participation in Repsol YPF. Two years later and as part of its
internationg] growth strategy, Repsol YPF acquired, through a series of acquisitions, a total of 57.81% of
the outstanding capital stock of YPF, 5.A., a leading Argentine petroleun compary and the former state oil
end gas monopolist in Argentina. Repsol YPF imitially acquired a 14.99% equity steke in YPF from the
Argentine government on January 20, 1999, On June 23, 1599, Repsol YPF acquired an additional 82.47%
of the outstanding capital stock of YPF pursuant to a tender offer. During the course of the remeining of
1999 and 2000 Repso! YPF ncquired additional shares of YPF and, as of December 31,2000, Repsol YPF
\c_)zn_ed 99.0% of YPF.

As a result of the acquisition of YPF, Repsol YPF is Spain’s largest company in terms of revenues, the
Jargest private sector energy company in Latin America in teoms of total assets and one of the world's ten
largest oil companies on the basis of market capitalization and proved reserves.

Through the acquisition of YPF, Repsol YPF sought to achieve a balance between upstream and
downstream operations, position itself as & market leader in Latin America, achieve operating and capital
expenditure synergies and consolidate its business scale and financial strength. As part of its integration
strategy, Repsol YPF has begun to dispose of select asscts which do not correspond to its core businesses
outlined above of to its core geographic areas which include Spein, Latin America and North Africa.

212 Organlzéﬁon of Repsol YPF
Repsol YPF engages in all aspects of the petroleum business, including the cxploration, development
and production of crude oil and natural gas, the transportation of petroleurh products, liquefied petroleum
gas and natural gas, petroleum refining, petrochemical production and the marketing of petroleumn products,
petrolenm derivatives, petrochemicals, LPG end natural gas. Repsol YPF organizes its business into four
segments:
Exploration end Production (B&P).
»  Refining end Marketing.
+  Chemicals.
»  Gas and Electricity.
Repsol YPF today has operations in 30 countries, most significantly in Spain and Argentina. Repsol
YPF has a unified global corporate structure with headquerters in Madrid, Spain and Buenos Aires,

Argentina. Repsol YPF manages its business as a single organization &t both the operetional end
organizational levels. Key functions such as strategic planning, control, finance and human resources are

7
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Corporate Structure
(Effective B/1/96)

YPF S.A. .

_YPF International Ltd.

YPF Holdings,Inc.

CLH Holdings, Inc.

Chemical Land Holdings,

Maxus Energy
Corporation

after2.ypsl

Tes
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"than March 7.

AGREEMENT OF MERGER

AGREEMENT OF MERGER, dated as of February 28, 1995 (the
"Agreement®), among YPF Sociedad Ancnime, a sociedad anonima
organized under the laws of the Republic of Argentina ("Parent"},
YPF Acquisition Corp.. a Delaware corporatioﬁ and a wholly owned
subsidiary of Parent:("Purchaser“), and Maxus Energy Corporation,
a Delaware corporation (the "Company") .

Parent, Purchaser and the Company hereby agree as follows:

I. THE TENDER OFFER

1.1. Th fer., Provided that this Agreement has not been
terminated in accordance with Section 7.1 hereof and none of the
events set forth in Exhibit A hereto has occurred or exists,
purchaser wmll, and Parent will cause purchaser to, commence
(within the meaning of Rule 14d-2(a) of the Securities Exchange
Act of 1934, as amended (ﬁhe nExchange Act")) as promptly as

practmcable after the date hereof, but in amy event not later

1995, a tender offer F37 all cutstanding shares ¢f

Common Stock, par value $1.00 per share ("Common Stock"), of the

Company at a prmce of $5.50 per share, net to the seller in cash.

(Such tender offer, as it may be amended from time to time

pursuant to this Agreement, is referred to herein as the

woffer.") The Offer will Dbe subject only to the conditions set

forth in Exhibit A, lncluding without limitation the conditions
that (a) the Board of Directors of the Company, within the time
provided in the Rights Agreement, dated as of September 8, 1988,

between the Company and ameriTrust Company National Assoclation

DLMAIN Doc: 1320554
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as rights agent (the "Rights Agreement®) shall have taken the
steps necessary to redeem the preferreé stock purchase rights
(the "Rights") issued pursuant to the Rights Agreement so that
the Rights issued pursuant to the Rights‘Agreemént will not
become exeréisable ags a result of the éonsummationlof tﬁe
transactions contemplated in this'Agreement (such action, the
nRedemption®) and (b) the number of shares of Common Stock being
validly tgnderedkand not withdrawn prior to the expiration date
provided in the Offer which, when édded to the sharés cf Common
Stock and $4.00 Cumulative Convertible Preferred Stock, par value
$1;00 per share, of the Company (3$4.00 Preferred Stock" and,
together with the Common Stock, "Voting Stock") beneficilally
owvned by Parent and Purchaser, represent hot 1&95 than a majority
of the shares of Voting Stock outstanding on a Fully Diluted (as
hereinafter defined) basis (the "Minimum Share Condition*). For

purposes of this Agreement, "Fully Diluted" means the number of
/

shares of Voting Stock outstandlng as of the close of business on

February 23, 1995 increased by the number of shares of vgting

‘Stock (i) issued between such date and the expiration date of the

Offer and (;i} issuable pursuant to the exercise of rights (other
than theJRights) to purchase Voting Stock or upon conversion orb-‘
exchange of other securities, including wiﬁhout limitation the
rights and seéurities listed on Schedule 1.1 (collectively, the
nOptions and Convertéﬁ), reduced, however, Dy the number of

employee stock options and other rights to be cancelled as

contemplated by Section 2.6. Any such condition other than the

Minimum Share -Condition may be waived by Purchaser im its sole

DLMAIN Doc: 1329554 5
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discretion. Purchaser may, at any time, transfer or assign to
one or more corporations directly or imdirectly wholly ownéd by
Parent the right to purchase all or any portion of the shares of -
Common Stock tendered pursuant to the Offer, but any such
transfer or assignment will not relieve Purchaser of 'its ‘
cbligations undef the Offer or prejudice the rights of tendering
stockholders to receive payment for shares of Common Stock
~validly tendered and accepted for payment. Purchaser will aécept
for payment all shares éf Common Stock validly tendered pursuant
to the Offer and not withdrawn as ‘soon as legally permissible,
and pay for all such shares of Common Stock as promptly as
practicable thereafter, in each case upon the terms and gsubject
to the conditions of the Offer. Purchaser reserves the right to
{increase the price per share of Common Stock payable in the Offer
or otherwise to amend the Offer; provided, however, that no such
amendment may.be made that decresases the price per share of

Common Stock payable pursuant to the Offer, reduces the minimum

pumber 6f Sharés of Common Stock to be purchased in the Orffer,
imposes additional -conditions to the Offé: or makes any other
cﬁange in the terms and conditions of the Offexr that is
materially adverse to the holdérS'bf shares of Common Stock. If
bthe Agreement is terminated pursuant to Section 7.1 hereof,

(A) Parent and Purchaser will mot, and will cause their
éubsidiaries and affiliates controlled by them not to, acquire or
offer to acquire or requestvpermission to acquire or offer to
acquire {(either directly or pursuant td a waiver of this or any

other covenant) shares of Voting Stock otherwise than pursuant to
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the Offer or the Merger (as defined in Sec:ion~2.l.1-hereof) for
a period of not less than 24 months after termination of this
Agreement, without the prior written approval of the Board of
Directors of the Company and (B) the provisions of the
confidentiality agr;ement previocusly entered into (the
nconfidentiality Agreement') between the Company and Parent (or
cne of its affiliateé) will continue to apply; ‘ .
1.2. Company Action. The Companylconsents to the Offer.
aAg soon as practicable on the date of commencement ¢f the Offer,
the Company will file with the Securities,and Exchange Commiésion
(the "Commission") and mail to the holders of sharés of Common
Stock a Solicxtatlcn/Recommendatlon Statement on Schedule 14D-9
pursuant to the Exchange Act (the 'Schedule 14D <91y, The
Schedule 14D- -9 will set forth and the COmpany hereby represents,
that the Board of Directoxrs of the Company has at a meeting duly
called and held and.at whlch a quorum was present and acting

,MFFEQES§9?F1MPX_EEEMFEEF;Site vore of all dlrectors present,

(a) determined, based in part oun the advice of cs First Boston
Corporation ("CSFB") described in the sixth sentence of this
gection 1.2, 'the Company’s financial advisor in connection with
the Offer and the Merger, that the Offer and the Merger are'in
the best interests of the Company and ité gtockholders,

(b) approved the Offer, this Agreement and the Merger, and
determined that such approval satlsfies the reguirements of
03(a) (1) of the General Corporation Law of the. State of

Section 2

Delaware (the "DGCL") and, as a result, renders inapplicable to

the Offer, the Merger and this Agreement the other provisions of
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Section 203 (a) of the DGCL, (c) subject to the fiduciéry duties
of the Boara of Directors, recommended acceptance of the Offer
and adoption of this Agreement by the holders of shares of Common
Stock, (d) taken all such action as may be required by law and
the Rights Agreement to redeem the Rights, and (&) taken all such
actioh as may be required by law and the Compahy's Restated
Certificate of Incorporatiom (the "Certificate") so that Sections
1 and 2 of Article Ninth of the Certificate are not.applicable to
the transactions contemplated in this Agreement and, as a result,
the regquirements of Sections 1 and 2 of Article Ninth of the
Certificate will not apply to the Offer, the Merger and the
transactions with Parent and Purchaser contempléted iﬁ this
Agreemenﬁ. The Company will provide Purchaser;s counsel a
reagonable opportuﬁity to review and comment on the Schedule
14D-9 prior to its being filed with the Commission. The Company
will‘prcvide Purchaser’s counsel a copy of any'written comments
or a summary Of telephonic notification of any verbal comments

CUtTTUU T he Company Of its counsel may receive from the Commission or its

Staff with respect to the Schedule 14D-9 promptly after receipt
of such comments and provide Purchaser’s counsel with a copy of
any written responées and a summary of any such verbal responses.
The Company further represents and warrants that CSFB has advised
the Board of Directors of the Company that, in the opinion of
CSFB as of the date hereof, the consideration to be received by
the existing holders of shares of Common Stock pursuant to the
Offer and the Merger is fair to such stockholders from a

financial point of view. The Company will, and the Board of

DLMAIN Doc 1329554 : 5



e r— e =

Directors of the Company has resolved to, take all actions
reasonably reques;ed by Purchasexr necessary'to exempt the Offer
and the Merger from the provisions of any applicable takeover,
buginess combination or control share acquisition law er
regulation adopted by any State of the United States of America.
1.3. Stockholder Lists. The Company will promptly furnish
purchaser a list of the holders of Common Stock and mailing
1abels containing the names and addresses of all record holders
relating to Common Stock and lists of securities poeitions of
shares of Common Stock held in stock depositories, each as of a
recent date, and will promptly furﬁish Purchaser with such
additional ;nformation, including updated lists of stockholders
of the éompany, mailing labels and lists of seeurities positicns,
and such other. assistance as Purchaser or its agents may-
reasonably reguest in connecticn with the Offer. Subject to the
requirements of law, and except for such steps as are necessary

to dlssemlnate the Offer Documents (as deflned in Section 3.3

hereof), Parent and Purchaser will hold in confldence the
information contained in any of such labels and lists and the
additional information referred to in the preceding sentence,
will use such information only in connection with the Offer and,
if this Agreement is terminated, will upoﬁ request deliver to the
Company all such written information and any copies or extracts
therefrom in its possession or under its control.

1.4. Board of Directors of the Company. Upon Purchaser’s

acquisition of a majority of the ocutstanding shares of Voting

Stock .pursuant to the Cffer, and from time to time thereafter so

DLMAIN Doc: 1329554 €
' YPF 448




long as Parent and/or any of its direct or indirect wholly owned
subsidiaries (including Purchaser) owns a majority of the
outstanding shares of Voting Stock, Parent will be entitled,
subject to compliance with applicable law, the Certificate and
the provisions of the next sentence, to designate at its option
up to that number of directors, rounded up to the nearest whoie-
number, of the Company's Board of Directors as will make the
perceatage of the»cdmpany's directors designated by Parent equal
to the percentage of outstanding shares of Voting Stock hgld by
pParent and‘aﬁy of its direct or indirect ﬁholiy owned
subsidiaries (including Purchaser), including shares of Common
Stock accepted for payment pursuanﬁ to the Offer. The Company
‘will, upon the request of Parent, promptly increase the gize of
its Board of Directors and/or use its'reasonable bvest efforts to
secure the resigmation of such number of directors as is

necéssary to enable Parent’s degignees to be elected to the

's Board of D;;ectors and will use 1ts reasonable best

. Company’ R

efforts to cause Parent's designees to be sO elected, sﬁﬁject in
all cases to Section 14 (f) of the Exchange Act, it being
understood that the Company will have no obligaticn to comply
with Section 14.(f) of the BExchange Act until after the Offer is
completed in accordance with the terms herecf and that the
Company aéreeé to comply with such Section of the Exchange Act as
promptly as practicable thereafter, provided that, prior to the
Effective Time (as defined in Section 2.1.2 hereof), the Company
will use its reasonable best efforts to assure that the Company's

Board of Directors always has (at its election) at least three
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members who are directors of the Company as of the date hereof.
At such times, the Company will use its reasonable best efforts;
subject to any limitations imposed by applicable laws or rules of
the New York Stock Exchange, to cause persons designéted by
Parent to constituﬁe the same percentage as such persons
represent on the Company’s Board of Directors of (a) each
conmittee of the Boaid of Directors ¢f the Cémpany. {b) each
board of directors or board of management of each subsidiary of
the Company, and (c) each committee of each such board. .
TI. THE. MERGER |

5.1.1. . Merger. Subject to the terms and conditions
herecf, (a) Purchaéer will be merged with and into the Company
and the séparate corporate existence of Purchaser will thereupon
cease {the "Merger®) in accordancé with the applicable. provisions
of thée DGCL and (b) each of the Comﬁaﬁy and Parent will use its
reaspnable'best efforts to cause the Merger to'be consummated és

soon as practicable following the expiration of the Offer.

2.1.2. Effective Time. As soon as practicable
following fulfillment or waiver of the conditions'specified_in

Article VI hereof, and provided that this Agreement has not been

terminated or abandoned pursuant ta Section 7.1 hereof, the

Company and Purchaser (the "Constituent Corporations*) will cause

a Certificate of Merger (the "Certificate of Merger") to be filed
with the Secretary of State of the State of Delaware as provided
in Section 251 of the DGCL. The Merger will become effective cn

the date on which the Certificate of Merger has been filed with
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© Timem™).

‘Merger will have the effects specified in the DGCL. The

‘the Secretary of State of the State of Delaware (the "Effective

2.1.3, Effect of Merger. The Company will be the
surviving cdrporatiqn.in the Merger (sometimes hereinafter
referred to as the *Surviving Corporétion")=and will continﬁe to
be governed by the laws of the Stéte of Delaware, and the
sepafate corporate existence of the Company and all of its
rights, privileges, powers and franchises of a public as well as
of a private nature, and being subject to all of the |
restrictiops,_disabilicies and duties as a corporation orgénized

under the DGCL, will continue unaffected by the Merger. The

Certificate and the By-DLaws of the Company in effect at the

. Rffective Time will be the Certificate of Incorporaticn and

By-Laws of the Surviving Corporation until duly amended in

accordance with their terms-and the DGCL. The directors of

purchaser immediately prior to the Effective Time will be the .

directors of the Surviving.Corﬁoration, and the officers of the
Company immediately prior to the Eﬁfegtive Time will be the
officers of the Surviving Corporation, froﬁ and after the
Rffective Time, until their successors have been duly elected or
appointed and qualified or until their earlier death, resignation
or removal in accordancé with the terms of Surviving

Corporation’s Certificate of Incorporation and By-Laws and the

DGCL.,
2.1.4.. Conversion of Shares of Common Stock. A&t the

gffective Time, (a) each then-ocutstanding share of Common Stock
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not owned by Parent, Purchaser or any other direct or-indirect
subsidiary of Parent (other ﬁhan those shares of Common Stock

held in the treasury of the Company and shares of Common Stock
held by stockholders who perfect their appraisal rights under the
DGCL) will be cancelled and retired and be converted into a righte'
to receive in cash an amount per ehare of Common Stock equal to
the highest price pef share paid for a share of such stock by
Purchaser pursuant to the Offer (the "Merger Price"), without
1nterest thereon, (b) each then-outstanding share of Common SEock
owned by Parent, Purchaser or any other direct or indirect |
gubsidiary of Parent will be cancelled and retired, and no
payment will be made with respect ﬁhereto, (c)'eachvshare of
Common Stock issued and held in the Company’s treasury will be
cancelled and retired, and no payment wiil'be made with resgpect
thereto, (d) each outstanding share of common stock of Purchaser’
will, by virtue of the Merger and without any action on‘the part

of the holder thereof be converted into and become cne share of

common stock of the Surv1ving COIPOratlon, and (e) each

outstandzng share of $4.00 Preferred Stock, $9.75 Cumulative

 Convertible Preferred Stock, par value $1.00 per share ("$9.75
preferred Stock"), and $2.50 Cumulative Preferred Stock, par
value $1.00 per share ("$2.50 Preferred Stock"), of the Company
{collectively, the "Preferred Stock") will remain ouﬁstanding and
have, as to the Surviving Corporation, the identical powers,
preferences, rights, qualifications, limitations and restrictions
ag such shares of Preferred Stock presently have, except as |

agreed to by the holder of $9.75 Preferred Stock.
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2.2. Stockholders' Meeting of the Companv. The Company
will take all action necessary in accordance with applicable law
and rhe Certificate and its By-Laws to convene a meeting of its
stockholders as. promptly as reasonably practicable following the
date hereof to consider and vote upon the adoption of this
Agreement, if such stockholder apéroval is required by applicable
law; provided, however, that nothing hérein will affect the right
of Purchaser to take action by written consent in lieu of a
meeting or otherwise to the extent permitted by applicable law.
At any such meeting, all shares of Voting Stock then owned by
Parent, Purchaser or any other direct or indirect subsidiary of
parent will be voted in favor of adoption of this Agreement.
Subject to its fiduciary duties under applicabie law, the Board
of Directors of the Company will recommend that the Company’s
gtockholders approve adoption of this Agreement if such

gtockholder approval is required.

2.3. ansummatlon oﬁ the Mergg . The closing of the Merger

(the "Closing") will take place (a) at ‘the PrlﬂCiPal ‘executive
offices of the Company as promptly as practicable after the later
of (i) the business day of (and immediately following) the

receipt of approval of adoption of this Agreement by the

" Company’s stockholders if such approval is required, or as soon

as practicable after completion of the Offer if such approval by
stockholders is not required, and (ii) the day on which the last
of the conditions set forth in Article VI hereof is satisfied or

duly waived or (b} at such other time and place and on such other

date as Purchaser and the Company may agree.
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2.4. Payment for Shares of Common Stock. Purchaser will

authorize the depositary for the Offer (or cne or more commercial
banks organized under the laws of the United States or ény state
thereof with capital, surplus and undivided profits of at least
$100,000,000) to act as Paying Agent hereunder with respect to
the Merger (the'"Paying Agent"). Each holder (other than Parent,
purchaser or any subsidiary of Parent) of a certificaté or
certificates which prior to the Effective Time represented shares
of Common Stock will be entitled to receive, upon surrender to
the Paying Agent of such certificate or certificates for
cancellation and subject to any requifed-withholding of taxes,

' the aggregate amount of cash into which the shares of Common
Stock previously represented by such certificate or certificates
shall have been converted in the Merger. On or before the
BEffective Time, Purchaser will @ake available to the Paying Agent

sufficient funds to make all payments pursuant to the preceding

sentence. Pending payment of.such funds to the holders of shares

oF Common Stock, such funds shall be held and invested by the
Paying Ageﬁt as Parent directs. Any net ﬁrofit resulting from,

or interest or income produced by, such invgstments will be .
payable to the Sﬁrviving‘Corporation orAParent; as Péﬁeﬁt ,
directs. Parent.wili promptly replace any monies lost through

any investment made pursuant to this Section 2.4. Until
surrendered to the Paying Agent, each certificate which
immediately prior to the ﬁffective Time represented cutstanding
shares of Common Stock (other than shares of Common Stock owned

by Parent, purchaser or any other direct or indirect subsidiary
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of parent and shares' of Common Stock held by stockholders who
perfect their apprazsal rights under the DGCL) (a "Stock
Certificate”) will be deemed for all corporate purposes to
evidence only the right to receive upon such_surrender the
aggregate amount of cash into which the shares of Common Stock
representad thefeby will have beenucoﬁverted, subject to any

required withholding of taxes. No interest will be paid on the
cash payable upon the surrender of the Stock Certlficate or Stock
Certificates. AnY cash delivered or made available to the Paying
Agent pursuant to this Section 2.4 and not exchanged for Stock
Certificates within three months after the Effective Time will ‘be
returned'by the Payihg Agent to the Surviving Corperation which
rhereafter will act as Paying Agent, subject to the rights of
holders of~unsurrandered Stock.Certificates-under this Article'
II, and any former stockholders of the Company who have not

theretofore complied with the instructions for exchanging their

Stock ( Certlflcates will thereafter lock only to the Surviving

, Corporatmon

. forth in gection 2.1, without any interest thereon, but will have
no greater rights against the Surviving Corporation {or eilther
Constituent Corporation) than may be accorded to general
creditors thereof under applicable law. Notw1thstanding the
foregoind, neither,the Paying Agent nor any party hereto will be
liable to a holder of shares of Common Stock for aﬁy ca#h or
ipterest therecn delivered to & public official pursuant to
applicable abandoned property laws. ‘promptly after the Bffective

Time, the paying Agent will mail to each record holder of Stock
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Certificates a form of letter of transmittal (the "Transmittal
Letter”) and instructions for use therecf in surrendering such
Stock Certificatgs which will specify that delivery will be
effected and risk of loss and title to the Stock Certificates
will pass to the Paying Agent only upon proper delivery of the
Stock Certificates to the Paying Agent in accordance with the
rerms of delivery spécified in the Transmittal Lettér and
jnstructions for use thereof in suirendering such Stock
Certificates and receiving the applicable Merger Price for each
shére of Qommon Stock p;eviousiy rgpresented by such Stock

certificates. From and after the Effective Time, holders of

Stock Certificates immediately prior to the Merger will have no
right to vote or to receive any dividends or other distributions
with respect to any shares of Common Stock which were theretoforé

represented by such gtock Certificates, other than any dividends

or other distributions payable to holders of record as of a date

prlor o the Effectzve Time, and will have no other rights other

than as provmded herexn or by law.

5.5. Closing of the Company’ s Trangfer Books. At the
Effective Tlme, the stock transfer bocks of the Company will be

closed with regpect to Commoun Stock. and no transfer of shares of

Common Stock will thereafter be made.  If, after the Effective

Time, Stock Certifiéates‘are presented to the Surviving
Corporation, they will be cancelled, retired and exchanged for
cash as provided in Section 2.4 hereof.

The Company Stock Options and Related Matters. The

2.6.

Company will cooperate with Parent and Purchasger in an effort to
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obtain the surrender of all optioﬁs to purchase shares of Common
Stock and other rights'(collectively, "Options®) granted pursuant
to the 1992 Director Stock Option Plan, the 1992 Long-Term
Incentive Plan, the 1586 Lonngerm Incentive Plan, the 1980
Long-Term Incentive Plan or any other pians in effect as of the
date hereof (collectively, the "Oﬁtion Plans") in accordance with
the provisions‘of Schedule 2.6. EBffective immediately prior to
the Effective Time, the restrictions on all shares of restricted

Common Stock identified in Schedule 2.6 will lapse without

1

_ further action. _ ,

TII. REPRESENTATIONS AND WARRANTIES OF P 'AND DPURCHASE:

Parent and Purchaser hereby jointly and severally represent
and warrant to the Company that:

"3,1. Corporate Organizaticn. Each of Parent and Purchaser
is a corporation duly organized, validly existing and in good

standing under the laws of its state or other. jurisdiction of

incorporation and has all reguisite cdrporata power and authority

" to own, lease and operate its properties and assets and to carry

to own
on its business as it is now being conducted, except where the

failure to have such power or authoritylwould-not individually ox
in the aggregate have a material adverse effect on the financial
condition, properties, business or results of operations of
parent and Purchaser, taken as a whole. Parenﬁ beneficially owns
all of the outstanding capital stock of Purchaser.

‘ 3.2. Authority. Each of Parent and Purchaser has the
requisite corporate power and authority to execute and deliver

this Agreement and to consummate the transactions contemplated

DLMAIN Doc: 1329554 .
. 15

YPF 457



hereby. The execution and delivery of this Agreement and the
consummaticn of the transacticons contemplated,hereby have been
duly approved by the respective Bqards of Directors of Parent and
Purchaser and by Parent as the sole stockholder of Purchaser, and

no other corporate proceedings on the part of Parent or, Purchaser

 are necessary to consummate the transactions so contemplated.

This Agreément has been duly executed and delivered by gach of

' parent and Purchaser and comstitutes a valid and binding

obligation of each of Parent and Purchaser, enforceable againét
parent and Purchaser in accordance with its texms.
3.3. Offer Documents. The documents (the "Offer

Documents") pursuant to which the Offer will be made, including
the Schedule 14D-1 filed by Purchaser pursuant to the Exchange
Act (the "Schedule 14D-1"}, will comply as to form in all
material respects with the provisions of the Exchange Act and the
rules and regulations thereunder. The infarmation contained in

the Offer Documents (q;her than 1nform§§;qn supplled 1n wrlting '

by the Company expressly for inclusion in the Offer Documents)

will not, at the respective times the Schedule 14D-1 or any

amendments or supplements thereto are filed with the Commission,
contain any untrue statement of a material fact or omit to state
any material fact required to be stated therein or necessary in
order to make the statements made therein, in light of thé.
circumstances under which they were made, not miéleading.
Purchaser'will promptly correct any statements in the Schedulé
14D-1 and the Offer Documents that have become false or

misleading and take all steps necessary to cause such Schedule
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14D-1 as so corrected to be filled with the Commission and such
Offer Documents as so corrected to be disseminated to holders of

shares of Common Stock, in each case asg and to the extent

required by applicable law.

3.4. Pro ratement. None of the information to be

,supplied by Parent or Purchaser in writing expressly for

inclusion in a proxy or information statement of the Company
required t£o be mal;ed to the. Company’s stockholders in connection
with the adoption of this Agreement (the "Proxy Statement®), or
in any amendments or supplements thereto will, at the time of (a)
the first mailing thereof and (b) the meeting, if any, of
stockholders to bes held in connection kith the adoption of this
Agreement, contain any untrue statement of a material fact or
cmit to state any material fact required to be stated therein or
necessary in order to make the stateménts therein, in light of
the circumstances under which they were made, not misleading.

3.5. Fees. In no event, including without limitation

termination of ‘this Agreement and abandonment of the Mergexr
pursuant to Section 7.1 hereof, will the Company or any of~ite
subsidiaries, prior to the Merger, e ‘obligated to pay any fee or
ccmmission to any financial advisor, broker, finder oxr:
intermediary in connection with the transactions contemplated
hereby pursuant to or as a consequence of any agreement or
commitment of Parent, Purchaser of any of their regpective

affiliates.
3.6. Consents and Approvals: No Violation. Except as set

forth in Schedule 3.6, neither the execution and delivery of this

DLMAIN Doc: 1329554
17

YPF 459



Agreement by Parent and Purchaser nor the consummation by Parent

and Purchaser of the transactions contemplated hereby will (a)

conflict with or result in any breach of any provision of their

regpective certificates of incorporation or by- -laws (or
comparable governing 1nstruments), (b} violate, confllct thh
constitute a default (or an event which, with notice or lapse of
time or both, would constitute a default) under, or result in the
termlnatlon of, or accelerate the performance required by, or -
result in the creation of any lien or other encumbrance upon any
of the properties or assets of Parent or any of its subsidiaries

under, any of the terms, conditions or prOViSlonS of any note,

bond, mortgage, indenture, deed of trust, license; lease

agreement or other lnstrument or obllgatlon tc which Parent or

any such subsidiary is a party or to which they oxr any of their

regpective properties or assets are subject, except for such

violations, éonfilcts, breaches, defaults, terminations,

reations of llens or other encumbrances, which,

w1ll not have a material

accelerations or c

individually or in the aggregate,
financmal condition or results of

adverse effect on the business,

operations of Parent and its subsidiaries, taken as a whole, or

(¢) reguire any consent, approval, authorization or permit of or

from, or filing with or notification to, any court, governmental

authority or other regqulatory oOr administrative agency or

commigsion, domestic or foreign ("Governmental Entity"), except

(i) pursuant to rhe Exchange Act, (ii) filing certificates of

merger pursuant to the DGCL and the laws of any other state,

(iii) filings required under the securities or blue sky laws of
Do 1329554
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the various states, (iv) £ilings under the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended (the "HSR Act"),
.(v) consents, approvals, authorizations, permits, filings or
notifications under laws and regulations of various foreign
jurisdictions, other than Argentina and its provinces, or

(vi) consents, approvals, authoriziticns, permits, filings or
notifications which if not obtained or made will not,
individually or in the aggregate, have a material adverse effect
on the business, f;nancial condition or results of operations of
Parent and its subsidiaries, taken as a whole.

3.7. ‘Eiggggigg. Prior to the execution of this Agreement
by the parties hereto, Parent executed a commitment letter with
Chase Manhattan Bank, N.A; (the "Commitment®), a copy of which
has been previously furnished to the Company, providing for up to
$800 million of acquisition financing.' As of the date hexeof,.
the executive officers of Parent have'ndwfééébn.to believe that
any condition to the financipg contemplated by the Commitment

- - omot C THiT1HGE be satisfied im dccordance with the terms of the T
‘Commitment. Parent and Purchaser hereby covenant that they will
use their respective rgascnable best éfforts to cbtain the
financing contemplated by the Commitment. | |

3.8. Operations of the Comgaﬁv Fellowing the Mergef. Based
upon, among cther things, Parent’s review of the Company's
financial condition and opérations, the Company'é'busineés plan.
and the representations made by the Coﬁpany in this Agreement,

" the financial condition of Parent and its subsidiaries and
‘parent’s and Purchaser’s present plans with respect to the

'
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Company and its subsidiaries following the Mergér, Parent has no
reagon to belleve that, following the ccnsummation of the Merger
and the completion of the financings contemplated by the
Commitment, the Company will not be able to meet its obligations
ag they come due, including sclely for purposes of this

representation preferred stock dlvidend and mandatory redemption

payments.

Iv. REPRESENTATIONS AND WARRANTIES OF THE COMPANY

The COmpany.hereby represents and warrants to each of Pafent

and purchaser that:

4.1. Corporate Organization. .The Company is é cbrporation
duly organizéd, validly existing and in good,sﬁanding under-the
1awg of its state of incorporation and is in géod gstanding as a
foreign corpcration in each jurisdiction where failure.to so

qualify or pe in good standing is reasonably likely to have a

matérial adgverse effect on the financial conditiecn, properties,’

_businesg OT results of operatxon of the Company and its

subs1d1aries, taken as a whole. The Company has the requlSlte

corporate pover to own, lease and operate its properties and

assets and to carxy on its businesses as they are nov being

conducted. The Company has furnished Parent true and,correct'

copies of the certificate of incorporation and by- laws (or other

governing instruments), a8 amended to the date hereof, of the

Ccompany and each of its subsidiaries (except the inactive

gubsidiaries identified as such on achedule 4.1). The Company'’s

and each subsidiary’s certificate of incorporaticn and by-laws
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(or other governing instruments) as so delivered are in full

force and effect.

4.2. Capitalization. As of the date hereof, the authorized
capital stock of the Company consists of (i) 300,000,000 sharos:
of Common Stock and (ii) 100,000,000 shares of Preferred Stock.
As of the close of business on February 23, 1895, (a) 135,497,705
shares of Common Stock were validly issued and outstanding, fully
paid and nonassessable ‘and not subject to'préemptive rights,

(b) 4,358,658 shares of $4.00 Preferred Stock were validly issued
and outstanding, fully'baid and nonassessable, (c5 1,250;000
shares of $9.75 Preferred Stock were validly issued and
outstanding, fuily paid and nopnassessable, and (d) 3,500,000
shares of $2.50 Preferred Stock were validly iosued and
outstanding, fully.paid and nonassessable. Since such date, the
Company has not issued any additional shafes of-capital'stock
other than pursuant'to (1). the exercise or conversion of Optiocns

and Converts, (1i) the Company B Employee Shareholding and

Investment plan - (the "401(k) Plan"), or (iii) the Company skv
Director Stock Ccmpensation,Plan (the "Director Plan"). Except
for the Options and Counverts, the Rights, sharos issued pursuant
to the birector Plan and as otherwise set forth in this

Saction 4.2, there are not now, and at the Effective Time there

will not be, any shares of capital stock of the Company

authorized, issued or outstandlng and there are not now, and at

rhe Effective Time there will not be, any outstanding

subscriptions, optioms, warrants, rights, convertible securities

or any other agreements or commitments of any character relating.
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to the issued or unissued capital stock or other securities of
the Company obligating the Company to issue, deliver or sell, or
cause to be'issued, delivefed or sold, additional shgreS'of
capital stock of the Compahy or .obligating the Company to grant,
extend or enter into any subscription, option, warrant, right,
convertible security or other similar agreement or commitmeht.
Except as set forth in this Section 4.2, on Schedule 4.2 or
otherwise in this Agreement, and ekcept for provisions in
employee plans relating to the pass-through of voting rights,
there are not now, and at the Effec;ive Time.there willlnot'be,
any votin§ trusts or other agreemenﬁs or understandings to which
the'Company or any subsidiary of the Company is a party 6r is

bound with respect to the voting of the capital'stcck of the

Company .
©4.3. Authority. The Company has the requisite corporate
ower and authority to enter into this Agreement and, except for.

P
any required adoption of this Agreement by the holders of the

Voting Sﬁoék, to consummate the ‘transactions éontemplated hereby.
The execution and delivery of this Agreement and the consummation
of the transactions contemplaﬁed hereby have been duly and
validly approved by the Board of Direcﬁcrs'bf the Comp;py'aﬁd ne
other corporate proceedings on the part of the Company are
necesgsary to enter into this Agreement or to consummate the
transactions so contemplated, subject only, to the extent
required with respect to the consummation of the Merger, to
aaopticn of this Agreement, if necessary, by the holders of

Voting Stock. This Agreement has been duly executed and
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deliverad by, and constitutes a valid and binding cbligation of,

the Company, enforceable against the Company in accordance with

its terms.
4.4, Congents and Approvalg: No Violation. Neither the

‘execution and delivery of this Agreement by the Company nor the
consummation by the Company of the transactions contemplated
hereby will (a) conflict with or result in any 5reach or
violation of any.provision of, or constitute a default {(or an

event which, with notice or lapse of time or both, would

constitute a defaunlt) under, qr'result in the termination of, or

accelerate the performance required by, or result in the creation
of any lien ox other encumbrance upon'any of the prcperties'or

assetg of the Company or any of its subsidiariés under, any of

the terms, conditions or provisions of {1) their respective

certificates of incorporation or by-léws.or (ii) any note, bond,

mortgage, indenture, deed of trust, license, lease, agreement. or

other instrument or obligation to which the Company or any such

upsidiary is a pafty“5}“&5"%h1&ﬁ”£ﬁé§“6£‘éﬁ§"6f’Ehéliwiéébéﬁfikif""

" gubsidia
prcperties or assets are subject, except for such violations,

conflicts, breaches, defaults, terminations, accelerations or

creations of liens or other encumbrances which are set forth on

Schedule 4.4 or which, individually or in the aggregate, will not

have a material adverse effect on the business, financial

condition or results of operations of the Company and its
subsidiaries, taken as a whole, or.(b) require any consent,
approval, authorization or permit of, or filing with or

potification to, any Governmental Entity, except (i) pursuant to
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the Exchange Act, (ii) filing certificates of merger pursuant to
the DGCL and the laws of any other state, (iii) £ilings required

under the securities or blue sky laws of the various states, (iv)

 filings under the HSR Act, (v) consents, approvals,

authorizations, permits, filings or notifications undef laws and
regulations of various foreign jufisdictions listed or described
on Schedule 4.4, and (vi) consents, approvals, authorizations,
permits, f£ilings or notifications which if not obtained or made
will not, individually or in the aggregate, have a material
adverse effect on” the business,vfinancial condition or results of
operations of the Company and its subsidiafies, taken'as a whole.
4.5. Commission Filings. The Company has heretofore filed
all statements, forms, reﬁorts and other documents with the
Commission required to be filed pursuant to the Securities Act of
1933, as amended (the “Securitieé Act"), and the Exchange Act

since January 1, 1993, and has made available to Parent copies of

including without limitation each registration statement, Current .

Report on Form 8-K, proxy or information statement, Annual Report
on Form 10-K and Quarterly Report onm Form 10-Q filed during such
period (in the case df each such report, including all exhibits

thereto) ({(the "SEC Documents"). The SEC Documents, as of their

' respective filing dates, complied as to form in all material

respects with all applicable requirements of the Securities Act
and the Exchange Act and did not (as of their respective £iling
dates) contain any untrue statement of a material fact or omit to

state a material fact required to be stated therein or necessary
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in order to make the statements made therein, in light of the
circumstances under which they were made, not misleading. The
audited and unaudited consolidated financial statements, together
with the notes thereto, of the Cempany included (or incorporated
by reference) 1n the SEC Documents present fairly, in all
‘material respects, the financial pOSithﬂ of the Company and its
consolidated subsidiaries as of the dates thereof and the results
of their operations and changes in financial position for the
periods then ended in accordance with generally accepted |
accounting principles ("GAAP") apﬁlied on a'consistent basis
(ekcept as stated in suchrfinaﬁcial gtatements}), subject, in the

case of the unaudited financial statements, to normal year-end

audit adjustments.
4.6. Absence of Certain Changes. Except ag disclosed in

the SEC Documents, as disclosed to Parent by the Company in a

writing which makes express reference to this Section 4.6 or as

_set forth on Schedule 4.6, since December 31,»}22} the Company
and its subsidiaries heve conducted their respective businesses
only in the ordinary course, and there hae not been (a) any event
or change having or that is reasonahly expected to have a
material adverse effect on the business, financiel condition or
results of operatlons of the Company and its sub31diaries, taken
as a whole, (b) in the case of the Company, any declaratlon,
gsetting aside oxr payment of any dividend oxr other distribution
with respect to its capital stock, other than the regular cash
dividends on shares of $4.00 Preferred Stock,-$9.75 Preferred

stock and $2.50 Preferxed Stock, or relating to the redemption of
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the Rights as herein contemplated, (c) in the case of the
CQmpany, any change by the Ccmpany in accounting principles used
for purposes of flnanc1al reporting, (d) any entry into any
agreement Or understanding, whether written or (if enforceable)
oral, between the Company or any of its gsubgidiaries on the one
hand, and any of'theii respectivé employees aﬁ PaywGradenl2-or
abcvég(ﬁSéniof“EXécutivas!), on the other hand, prOQiding for the
employment of any such Seniox Executive or any severance or
termination benefits payable or to become payable by the chpany
or any subsidiary to any Senior Executive, or (e} except as
permitted by this Agreement, any increase {(including any increase
" effective in the fﬁture) in (i) the compensation, severance or
termination benefits payable or to become payable by the Company
or any subsidiary to any Senior Executive (or any increase in
benefits under any change in control severance arrangement
appllcable to empldyees of the COmpany and’ its subgidiaries,

generally) or (ii) any bonus, insurance, pension or other

employee benefits (includ;ng without 1im1tation the granting of
stock options, stock appreciat:.on r::.ghts or restricted stoclzk
awards) made to, for or with any Senior Executive, except for
normal increases associated with regular ahnual performance
evaluatioﬂs in the ordinary course of business or normal accruals
of benefits under the terms of any such plan or arrangement.

‘ 4.7. Litigation. Except as disclosed in SEC Documents
filed pricr ﬁo the date of this Agreement or on Schedule 4.7,
there is no suit, action, investigation or proceeding pending,

to the knowledge of the executive~officers of the Company,

or,
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threatened against or affecting the Company or any subsidiary of
the Company which is feesonebly,expected to have a material
adverse effect on the Company and its subsidiaries taken ae a
whole, nor is there any judgment, decree, injunction, rule or
order of any Governmental Entity‘o: arbitrator outetahding
ageinst the Company having, or which, inscfar as reasconably can
be foreseen, in the future would have, any such effect.

4.8. Compliance with Applicable Lawg. ' The Company and each.
of its subsidiaries hold, and at all relevant times have heid,
all material licenses, franchises, pemits and authorizetions
necesgsary for the lawful conduct of its business substantially as
it is currently conducted. Except as required to be disclesed in
the SEC Documents filed prior to the date of this Agreement or as
to matters for which resexves have been established and which
regerves have been disclosed to Purchaser, to the knowledge of
the executive officers qf'the Company, the businesses of the -

Company and its sub51diaries are not presently belng conducted

and to the knowledge of the executlve officers of the Company,
have not previously been_conducted,'ln vioclation of any law,
ordihance or requlation cf any Govermmental Entity, except.fpr
possible violaticne which'individually or in the aggregate do
not, and, insofar as reasonebly can be foreseen, in the future
wiil'not, have a material adverse effect on the Company and its

subsidiaries taken as a whole. Except as described in SEC

Documents filed prior to the . date of this Agreement, no

investigation or review by any Govermmental Entity concerning any

such possible violations by the Compauny or any of its
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"gubsidiaries is pending or, to the knowledge of the executive
officers of the Company, threatened, nor has aﬁy Goveromental
Entity indicated an intention to conduct the same in each case

other than those the outccme of which will not have a materlal

adverse effect on the Company and its subsidiaries taken as a

whole.
4.9. Fees. Eicept as will be set forth in the Schedule

14D-9, neither the Company nor any of its subsidiaries has paid
or become cbligated to pay any‘fee or commission to any financial

advisor,. broker, finder or intermediary in connection with the

transactions_contempiated hereby. The Company has previously
furnished Parent a copy of its ehgagement lettex with CSFB.

'4.10. Offer Documents. None of the information supplied by
the Company or its subsidiaries in writing -expressly for
inclusion in the Offer Documents or in any amendments thereto or

supplements therero will, at the time supplied or upcn the

»Hexpiration ot the Offer, contaln any untrue statement of a

material fact or omit to gtate any material fact required to be
gtated therein or necessary in order to make the statements

therein, in light oi'the circumstances under which they were

made, not misleading.
4.11. Schedule 14D-9. The Schedule 14D-9 will comply as to

form in all material respects with the applicable'requirements of

the Exchange Act and the rules and regulations thereunder and

will not, at the respective times - the Schedule 14D-9 or any

amendments thereto or supplements thereto are filed with the

Commission, contain any untrue statement of a material fact or
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omit to state any material fact required to be stated therein or
necessary in order to make the statements therein, in light of
‘the circumstances under which they were made, not misleading.

The Company will promptly correct any étatements in the Schedule
14D-9 that have become materially false or misleading and take
all steps necessary to cause such Schedule 14D-9 as so corrected
to be filed with the Commission and to be disseminated to holders

of shares of Voting Stock, in each case as and to the extent

required by applicable law.

4.12. Proxy Statement. Tﬁe Proxy Statement and all
.amendments and supplements thereto will comply as to form in all
material respects with the applicable reguirements of the
Exchange Act and the rules and re